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An Imperishable Ideal of Liberty Under Law* 
CHARLES E. HUGHES 


We are in a time of keen distress and widespread misgivings. It is a world 
of unrest. The perennial strife with lawlessness has assumed new aspects and 
has brought society to new and serious tests of its ability to protect itself. Few, of 
if any, have the gift of prophecy. This edifice, however, attests confidence. It 
suggests permanence; not the permanence of stone and steel, but an idea; not, 
in this respect, of particular formulas, but of a conception of the basic needs of 
our organized society. That confidence and suggestion of permanence spring no 
doubt from a belief that our people have political instincts and convictions which 
are not likely to be uprooted; that government of the people, for the people, by 
the people, notwithstanding all shortcomings, is not to perish; that such a gov- 
ernment will continue to have, as it has had, its written prescriptions to secure 
distribution and limitation of governmental powers; that our territory is too 
vast and our political concerns too various to permit of an absolute centraliza- 
tion of authority, that distribution and limitation of powers under a written 
constitution cannot be maintained without an arbiter, as far removed as is prac- 
tically possible from the disputes of parties and the manipulations of groups 
dominated by selfish interests; that in some practicable way the talent of the 
Nation for impartial determinations according to constitutional principles must 
find effective expression. 

In estimating the basis for that confidence, we are well aware that we cannot 
find it in facilities—in structures—however beautiful and commodious, or in 
symbols and memorials, however appropriate. In laying the cornerstone of this 
temple, our thought is centered upon the temple not made with hands, the temple 
of the spirit, which will consecrate the service here and save it from the vanity 
of a formal ritual. We have pride and hope on this occasion because we believe, 
without underestimating adverse influences, that the spiritual resources of the 
Nation, from which each generation draws anew its conceptions of fair dealing, 
are unwasted, and because we find in this building a testimonial to an imperish- 
able ideal of liberty under law. 





*This eloquent statement, so appropriate to the present time, is part of the address delivered 
by Chief Justice Hughes on the occasion of laying the cornerstone of the Supreme Court 
building, October 13, 1932. 
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The Organized Bar’s Supreme Duty 


JACOB M. LASHLY 


THE CAUSES that may be responsible, in part, 
for a weakening of faith on the part of our 
citizens in the value of democratic government 
are many. But there is one that should concern 
us particularly as members of the legal pro- 
fession. 

Our philosophy of government rests upon the 
assumption that the law is supreme. Should 
the law become an object of scorn or cynicism, 
the people can have but little confidence in the 
form of our government. A feeling has arisen 
and at times been expressed that it is in the 
breakdown of legal processes and the adminis- 
tration of justice that democracy exhibits a 
certain degree of incapacity to deal with the 
novel conditions and necessities of modern life, 
and that because of this the democratic idea 
seems to have lost the virtue and the idealism 
in which it was originally conceived. 

Now if that feeling should come to represent 
a true appraisal, if our system of law and prac- 
tice should prove inadequate, if our only answer 


to this difficulty is “That is the best that 
democracy is capable of doing,” then indeed is 
the future of the democratic idea dark and 
hopeless. For sooner or later, regardless of our 
geographic isolation and all our military prepa- 
rations, the same anti-democratic hostility 
which has been engendered in millions of people 
abroad will engulf our own citizens and sweep 
away before it every democratic institution and 
principle that we now hold sacred or valuable. 
On the other hand, should we be able to meet 
and competently refute that particular charge, 
so that a jury of our countrymen would them- 
selves be able to return a verdict of “not 
guilty,” then shall we be able to hope that our 
ranks will remain unbroken and our strength 
abide unimpaired throughout our emergency. 
To meet this challenge and to make a successful 
defense is, I believe, the special responsibility 
of the legal profession and particularly of the 
organized bar. 





Significant Articles in This Number 


The congress is required to decide whether 
there are people who can make the punishment 
fit the crime better than can the judges of our 
federal courts. Not all crimes, but only those 
involving imprisonment for more than a year. 
Ordinarily judges are quiescent when their pow- 
ers are under discussion, however great the 
menace. The controversy that has arisen is 
likely to be of substantial value. Some of the 
judges realize the risks involved. A _ better 
statement of these risks could not be desired 
than the one written by Judge Merrill E. Otis, 
long conspicuous among trial judges, for pub- 
lication in this issue. Readers who consider it 
a duty to form opinions concerning contro- 
versies affecting the administration of law will 
find in this article a generous reward for a 
duty done. 


Comparisons, properly made, are not odious. 
There are very strong reasons why lawyers 
should understand the nature of the organiza- 
tion which represents the medical profession. 
Opportunity for getting the more significant 
facts was afforded through the address pre- 
pared by Wilbur F. Denious, recently president 
of the Colorado Bar Association, which he read 
at the Indianapolis meeting of the section of 
bar association activities. This JOURNAL is 
fortunate in being able to publish this address. 
It has previously informed its readers fully 
concerning the remarkable progress made in 
three years in Colorado, which resulted in giv- 
ing the State Bar Association a very large ma- 
jority of all practitioners and an adequate in- 
come assured by requiring local associations to 
fix and collect dues in sufficient amount to 
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finance both state and local bodies. In this 
great movement Mr. Denious was the inspired 
leader. 

Having described the condition of a state 
bar virtually “integrated” by generous and 
voluntary action the speaker paid due respects 
to the American Medical Association, which 
served as a model for the bar leaders who pro- 
vided a house of delegates in the ABA consti- 
tution. The bar has in five years gone far 
toward achieving a reasonable and needed hege- 
mony for the profession. There are still seri- 
ous obstacles. The rapid increase in member- 
ship which the new constitution, adopted in 
1936, should have afforded, has not occurred. 
If the membership had doubled there would 
doubtless have been ample funds from dues, 
as there should be. 

The present great central problem of the legal 
profession, it appears, is to induce the com- 
petent and responsible practitioners in all states 
to believe that they have neglected a real duty 
if they have not aligned themselves for the 
obviously sound and unselfish standards which 
the American Bar Association has established. 
In theory, at least, a lawyer who does not at 
all concern himself with his profession’s prob- 
lems and opportunities for public service in 
a democracy, should be deprived of the privi- 
leges conferred upon him by government. 

Too many, evidently, conceive it a duty ful- 
filled to support their state bar association. 
They do not realize the dependence of state 
associations upon the national body in respect 
to many vital matters. This need for unity of 
membership should be brought to the practition- 
ers through the local associations. The need 
for more backing for established principles is 
easily expressed. Lawyers are not miserly; like 
doctors they give freely of their services. Per- 
haps they do not realize keenly the dependence 
of our whole social system upon law and forms 
of government in which they occupy a dominant 
position. The immediate duty of the member- 
ship of the ABA would appear to be a solving 
of this problem of membership and its depend- 
ent problem of finances. 

The experience of the Medical Association is 
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inspiring, but not directly instructive. It is 
inspiring because doctors, just as competitive 
as lawyers, found a way, based upon needs, 
conscience and sentiment, to multiply their ca- 
pacity to render a vital service to society. We 
know how gloriously they have advanced med- 
ical science. 

There must be a way for our profession to 
acquire the power essential to leadership and a 
full measure of service. Ideas on this sub- 
ject will doubtless be acceptable by the editors 
of all legal journals. 





In this number the second half of Professor 
Sunderland’s essay on “improvement of appel- 
late procedure” is presented. It is suggested 
that the reading of a paragraph or two will 
be an invitation to a reading of what was pub- 
lished in the last preceding number. The au- 
thor has spent a lifetime in promoting good 
sense and wise practices in the administration 
of justice. A list of his studies and writings 
would require at least a full page. So far as 
the Editor can remember there has never been 
adverse comment on Sunderland’s teachings. 
He has had the happy experience of seeing 
many of his proposals survive every test. 





The recent October number of the JOURNAL 
explained what was accomplished in South Da- 
kota to merit the American Bar Association 
award. It appears at this stage of development 
that the bar of North Dakota is far on the 
road to similar achievement. The encouraging 
story deserves attention from all readers. An 
interim report on the utilization of rule-mak- 
ing power in North Dakota was published in 
the issue of August, 1941 (26.2:43). In this 
number the JOURNAL readers are fortunate in 
finding Ralph M. Hoyt’s interesting study of 
the first actual instance of legislation in the 
field of administrative agencies along orthodox 
lines. It is possible that this article, ten years 
hence, will stand out as the most interesting 
among a hundred. If not, it will not be the 
fault of Mr. Hoyt or of the leaders of the 
bench and bar and legislature of North Dakota. 





Justice is the vengeance of civilized 
of savages.—Epicurus. 


man, just as vengeance is the justice 
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Proposed Federal Indeterminate Sentence Act 


One Judge’s Views 


By MERRILL E. OTIS* 


“The time may come—in other lands already it has come—when decent citizens 
may need a bill of rights and need an independent, unemasculated judiciary to 


maintain the rights which it guarantees. 


Rights and liberties are destroyed, 


not all at once, but little by little. The slightest encroachment must be resisted.” 


I THINK the enactment of the so-called “Fed- 
eral Indeterminate Sentence Act” would be a 
grave mistake. Many others, equally sincere, 
perhaps better informed, advocate its passage. 
Included among them are distinguished states- 
men, great scholars, outstanding judges, leading 
lawyers. I have read what they have said and 
have learned much. I must confess I have 
found little to read supporting the method of 
imposing sentences in criminal cases which has 
existed in our law since the first days of the 
Republic and in English law for half a thousand 
years.t Perhaps it is not the habit of men to 
buttress what looks like solid rock. Institutions 
may seem so well established that, when they 
are attacked, none thinks it necessary to defend 
them, until it is too late to defend them. Before 


*A.B., A.M., LL.B., University of Missouri; LL.D., 
Park College (1935); LL.D., University of Missouri 
(1941) ; Chairman, Section of Judicial Administration, 
American Bar Association; Vice-President, American 
Judicature Society; formerly Assistant Attorney Gen- 
eral of Missouri; formerly Assistant to the Solicitor 
General of the United States; United States District 
Judge in the Western District of Missouri since April 
25, 1925. 


+The paucity of literature on the subject of discussion 
has been somewhat relieved by the quarterly journal 
entitled Federal Probation (5:3:22, July-Sept., 1941), 
which is published cooperatively by the Administrative 
office of the U. S. Courts and the Bureau of Prisons 
of the Department of Justice. Seventeen authors of 
letters in eight large pages give reasons for their ap- 
proval and disapproval of the pending legislation. 

1. Hon. Matthew F. McGuire, the Assistant to the 
Attorney General and Hon. Alexander Holtzoff, Spe- 
cial Assistant to the Attorney General, lately have de- 
voted much of their amazing energy and great ability 
to propagandizing the indeterminate sentence. Un- 


it is too late, I should like to say a few words 
for the time-tried practice now sought to be 
overthrown. I will be forgiven by the fine 
young men in the department of justice who 
now so earnestly espouse and lead the indeter- 
minate sentence movement—and who have 
gained for it the most powerful support—if I 
set down here some of the reasons why I think 
in this one instance they may be wrong.! 

I have served as a federal judge for more 
than sixteen years; I have had much experience 
in the field of criminal law; I have given con- 
scientious study—as every federal judge has 
done—to the difficult problems incident to the 
imposition of sentences; I write from that expe- 
rience and that study. And I think my views 
are the views of the majority of federal judges. 


doubtedly they have said all and done all that can be 
said and done for the plan proposed. They deserve 
public thanks for the fullness and thoroughness of their 
discussions of the subject. Each of them also has ren- 
dered fine public service in other ways. 

2. A considerable number of judges to whom I have 
talked have indicated their concurrence with the views 
expressed in this paper. A smaller number have indi- 
cated that they favor the indeterminate sentence. At 
the conference of the judges of the Eighth Circuit in 
Kansas City in 1940 a vote was taken on the matter. 
A decided majority opposed the indeterminate sentence 
and requested the senior circuit judge (Judge Kim- 
brough Stone) to express to the conference of senior 
circuit judges in Washington the opposition of the 
judges in the Eighth Circuit to the indeterminate sen- 
tence as proposed. At the judicial conference held in 
the Fourth Circuit in June, 1941, at Asheville, North 
Carolina, the district judges present unanimously and 
a majority of the circuit judges present voted against 
the indeterminate sentence. At the judicial conference 


held in May, 1941, in the Sixth Circuit, the district 
judges present unanimously voted against the indeter- 
minate sentence act as proposed. 
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At any rate, they can be read in ten minutes. 
Certainly the members of the great judiciary 
committees of the senate and house and sena- 
tors and representatives generally will be will- 
ing and even anxious to hear both sides of any 
controverted question, especially when the ques- 
tion is: shall that be uprooted which has 
endured and, except in marginal instances, has 
worked reasonably well for hundreds of years? 

The proposed “federal indeterminate sen- 
tence act,” in the form urged on congress by 
the attorney general and tentatively approved 
in 1940 by the conference of senior circuit 
judges (an approval which happily now has 
been at least suspended), requires the trial 
judge in every criminal case to impose the 
maximum sentence under the statute, if the 
sentence is for more than a year. And that is 
the logical form, if uniformity of sentences, to 
be attained through re-sentencing by an ex- 
ecutive agency, is the objective. Amazingly 
enough, in the form recommended on July 29, 
1941, by the committee on the judiciary of the 
house of representatives, the sentence imposed 
by the judge is the maximum any prisoner may 
be required to serve. The absurdity of this 
modification must soon be apparent, unless the 
objective of uniform sentences is abandoned. 
The heart of both forms is this: “the board of 
indeterminate sentence and parole shall fix a 
definite term of imprisonment that the defend- 
ant shall serve.” The members of the board 
are to be appointed by the President and con- 
firmed by the senate. The revolutionary 
change sought to be effected is this: The courts 
heretofore have adjudged how long (within 
statutory limits) a convicted criminal shall be 
imprisoned, what sentence he shall serve; here- 
after agents of the executive branch of gov- 
ernment shall adjudge how long a convicted 
criminal shall be imprisoned, what sentence he 





3. Uniformity in sentences might be attained if the 
maximum fixed by the statute is taken as the maxi- 
mum. If, however, the maximum fixed by the judge 
must be respected, then obviously either the objective 
of uniformity must be abandoned or the Board must 
tend to take, as its maximum sentence, the sentence 
imposed by the most lenient and soft hearted judge. 

4. The bill recommended by the Attorney General 
and given a qualified and tentative approval by the 
Conference of Senior Circuit Judges actually included a 
provision that the members of the Board should be 
appointed by the Attorney General, the chief prose- 
cuting officer of the United States (no confirmation 
was required). This remarkable effort to vest judicial 
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shall serve. It would be more precise, perhaps, 
to say, not, “agents of the executive branch,” 
but, “agents of the attorney general,” the chief 
prosecuting officer of the United States, whose 
recommendations generally will determine the 
membership of the board. 


THE BACKGROUND 


Before I set out my reasons for believing 
this proposed legislation unwise, it may be 
worth while to advert to what has prompted 
the proposal. The intimation, sometimes made, 
that here is an effort on the part of the depart- 
ment of justice to usurp an important and his- 
toric function of the judiciary may be put to 
one side. It is not the truth. Let us accept 
as the real explanation that which always is 
given, that sentences imposed by different 
judges for crimes of the same character com- 
mitted under similar circumstances often are 
different. To illustrate, we will say that Judge 
Nordbye® in the District of Minnesota on a 
certain day sentenced X to imprisonment for 
a year and a day. On the same day Judge 
Dewey in the Southern District of Iowa sen- 
tenced Y to imprisonment for three years. And 
on the same day Judge Davis in the Eastern 
District of Missouri sentenced Z to imprison- 
ment for two years. X, Y and Z were charged 
with violations of the Dyer Act; none had a 
criminal record; each was 25 years of age. 
Having been sentenced, they meet in the place 
of their custody. Each tells his story (tells it, 
naturally, most favorably to himself and least 
favorably to the judge), with the result that Y, 
who received the three-year sentence, concludes 
he has been dealt with unjustly. (It would be 
equally logical, of course, for X and Z to con- 
clude that, in their cases, society has been dealt 
with unjustly, but it is easy to overlook the 
welfare of society when one’s first thought is 





power in the chief counsel for one of the litigants in 
every criminal case was struck out by the Judiciary 
Committee of the House. The difference, however, is 
nominal, not real. Undoubtedly, the recommendations 
of the Attorney General, nine times out of ten, will 
determine appointments to the Board. 

5. Judge Nordbye, one of the outstanding district 
judges in the country, has indicated that he favors the 
indeterminate sentence. See his splendid discussion in 
the January-March, 1941, number of Federal Probation, 
page 23. In the same number of Federal Probation 


appears an admirable and most convincing contribution 
by Hon. William C. Coleman, United States District 
Judge for the District of Maryland, opposing the inde- 
It is well worth careful study. 


terminate sentence. 
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for the cravings of criminals for shorter sen- 
tences.) Y mutters: “An injustice has been 
done me!” Young gentlemen in the depart- 
ment, fresh from the classroom — and older 
men, too, on the faculties of the greatest uni- 
versities—catch up the complaint and shout 
from the housetops: “An injustice has been 
done him!” 

A method must be devised, say these high- 
minded enthusiasts, to prevent a repetition of 
the injustice that has been done convict Y. But 
what method? Why, a board is the thing! The 
answer to every prayer in these latter days is 
—A Board, A Commission! A single board, 
which knows all the circumstances concerning 
every case (fully 10,000 cases a year*) and will 
give proper consideration to each differentiat- 
ing fact (hundreds of thousands of facts), a 
board as omniscient and all-seeing as the Al- 
mighty, will assess sentences more just than 
Judge Nordbye, Judge Dewey and Judge Davis. 
A higher measure of justice will be attained 
and convicts will complain of injustice no more! 

It reads like Sir Thomas More’s Utopia and 
Plato’s Republic. How beautiful it all is! Who 
does not desire a greater measure of justice, 
especially for murderers and highwaymen and 
counterfeiters and kidnappers and thieves: they 
are dealt with so harshly under our cruel laws! 
We must temper the wind to these shivering 
lambs. 


ARE UNEQUAL SENTENCES UNJUST SENTENCES? 


And yet, if one stops to think, will he not 
ask a question or two before he enters Utopia? 
Was that sentence of three years which in our 
illustration Judge Dewey imposed on Y an un- 
just sentence? Y stole an automobile belong- 
ing to a law-abiding citizen, bought with his 
money, perhaps money earned in the sweat of 
his brow, and Y transported the stolen vehicle 
across a state line, knowing it was stolen. Con- 
gress has provided that for such a crime the 
punishment may be five years imprisonment 
and a fine. Y received three years imprison- 
ment, two years less than the maximum. How 
has he been dealt with unjustly? He knew what 
punishment might be imposed for the crime 





6. The Report of the Attorney General for the fiscal 
year ending June 30, 1939, shows that in that year 
15,447 prisoners were received in federal penitentiaries, 
reformatories and other federal institutions of correc- 
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when he committed it. He said by his act to 
the Sovereign: “I realize that the possible 
penalty for this crime is five years imprison- 
ment, but I shall take a chance. Probably I 
shall not be caught. If caught, my guilt may 
not be proved. If my guilt is proved, I may suc- 
ceed in obtaining leniency on one ground or 
another. With this knowledge and contemplat- 
ing these possibilities, I commit the crime wil- 
fully and intentionally and I will accept the 
result, be it escape or punishment.” Wherein 
then is there any injustice to Y if he receives 
five years imprisonment or anything less than 
five years? That was the bargain he struck 
with society. An analogy, which many will 
think of no relevancy, may be found in an old 
book. The laborers in the vineyard who had 
borne the burden and heat of the day and like- 
wise they who had been hired about the 
eleventh hour received when even was come 
every man his penny, whereupon the former 
murmured against the good man of the house. 
“But he answered one of them and said, Friend 
I do thee no wrong: didst thou not agree with 
me for a penny?’? Of course, He was not a 
professor of penology who spoke that parable. 
He was not a professor of penology, but for 
1900 years many have believed He was the 
fountain of all justice and all wisdom. 

Is not the whole argument that sentences in 
criminal cases, in different courts and districts 
and at different times, should, in justice, be the 
same for the same offenses, specious but un- 
sound? Congress never has thought they 
should be the same; every criminal statute pro- 
vides a wide range of punishment. Congress 
has aimed to prevent injustice by establishing 
a@ maximum punishment for each crime. As 
for the murmurings of convicts, is it thought 
by the wildest of visionaries that he can de- 
vise a scheme under which convicts will not 
murmur? As for the suggestion, sometimes 
heard, that the complaints of convicts that 
sentences are unequal produce a disciplinary 
problem in penitentiaries, is not that sugges- 
tion chimerical? Will some champion of that 
theory cite a single case in which any prisoner 
has so much as broken a saucer because he 





tion. The Report for the year ending June 30, 1940, 
shows that in that year 13,668 were received. 
7. Matthew, 20, 1-16. 
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thought his sentence longer than another’s?® 

Perhaps it is just barely possible after all 
that a few may be found who would like to 
see the law enforcing agency of the nation, the 
executive branch of government, take over im- 
portant judicial functions. They will not start 
with the powers of the supreme court or of the 
circuit courts of appeals. Those great tribunals 
have the will and inclination to defend their 
constitutional prerogatives. It is so much 
easier to start with the district courts. They, 
indeed, have neither sword nor purse nor voice 
nor champion. And some headway already has 
been made. The courts formerly adjudged to 
what institution convicts should go. That was 
changed. The courts then were permitted to 
adjudge the “type of institution” in which 
prisoners should serve. That was changed. 
The courts now cannot even adjudge in what 
“type of institution” the convict shall be com- 
mitted. So, little by little, the incursion goes 
on. If the courts are forbidden to fix terms of 
imprisonment, that will be the greatest of all 
gains for the executive department, the law 
enforcing branch of government, at the expense 
of the judiciary. At the expense of the ju- 
diciary? No! At the expense of the people, 
for the preservation of whose liberties and 
rights the judiciary was made an independent 
branch of government. 


ARGUMENTS AGAINST THE PROPOSAL 


And now briefly I set down some of the rea- 
sons why I think the enactment of the inde- 
terminate sentence act would be a mistake. 
First of all, I think it would violate the con- 
stitution. I know, of course, that the court of 
appeals for the District of Columbia—a very 
great court—held in Sims v. Rives, 84 F. (2d) 
871, that an act passed under the special power 
of congress over the district and providing for 
indeterminate sentences in the district is valid. 
But what may be done for the district may not, 
in all cases—and this is one of them—be done 
for the United States. What may be done in 





8. In Federal Probation for January-March, 1941, 
an article written by Warden Ashe of the western pen- 
itentiary of Pennsylvania, advocates the indeterminate 
sentence. He says: “We cannot say that this feeling 
(the feeling of prisoners that they have been given 
unequal sentences) has any noticeable detrimental ef- 
fect upon the discipline of the institution.” 

9. Is not this also unconstitutional? Can the legis- 
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the states under state constitutions is not 
especially in point. 

I think the proposed act would violate the 
constitution. I know that violation of the con- 
stitution, even if granted, is a matter of small 
relative consequences to some wise and good 
men. A few, however, will believe — certainly 
the oath-bound members of congress will be- 
lieve—that every proposed legislative measure 
should be tested by the constitution. The con- 
stitution provides that: “The judicial power 
* * * shall be vested in one supreme court and 
in such inferior courts as the congress may 
from time to time establish.” Judicial power, 
therefore, can not be vested in executive agen- 
cies. Congress would not undertake to vest an 
essentially judicial power in the attorney gen- 
eral or even in the president, for to do so 
plainly would violate the constitution. Is there 
anything more essentially judicial than the 
power to decree what shall be the judgment in 
a particular case? Can anyone be found who 
would dare to maintain that a statute authoriz- 
ing the attorney general or any executive 
agency to assess the punishment in every in- 
stance in which a defendant in a criminal case 
should be found guilty in court did not confer 
upon the attorney general or that agency judi- 
cial power? 

I dare say none would maintain that. Even 
the draughtsman of the proposed act would not 
be willing to go quite that far. It will be noted 
that he took care to provide that the sentence 
in every case should be imposed by the court, 
but (in the attorney general’s bill) that it 
“shall be for the maximum term fixed by law.’’® 
Obviously, he felt that the sentence, at least 
nominally, must be fixed by the court, because, 
clearly, sentencing is the exercise of judicial 
power. But, having paid this lip service to the 
constitution, the draughtsman proceeds to give 
all real power to a board. It is the board which 
is to fix the terms of imprisonment to be 
served. In each case “the term of imprison- 
ment so fixed by the board shall be deemed to 





lative branch of government dictate to the courts what 
shall be their judgments? What would be said of a 
statute requiring that in every suit for damages for 
personal injuries, in which plaintiff prevails, the court 
shall award plaintiff the maximum amount of damages 
prayed, but that, thereafter, an executive agency shall 
determine the actual amount to be recovered? 
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be the term of imprisonment to which the de- 
fendent has ben sentenced.”?° 

Perhaps the draughtsman of the act would 
say that the power vested in the board is merely 
an “administrative” power. That would be a 
verbal way of escape. It might prevail with 
one to whom obedience to the mere letter of 
the constitution is enough. But what a dis- 
torted use of the word “administrative” it 
would be! In the field of judgments, to “ad- 
minister” is “to direct or superintend the 
execution” of a judgment, not to determine 
what the judgment shall be. It is an “admin- 
istrative’ function to prescribe prison regula- 
tions; perhaps even to enlarge the place of cus- 
tody by paroles is an “administrative” func- 
tion; but to say that to sentence John Doe to 
imprisonment for two years and Richard Doe 
for three years is to exercise an “administra- 
tive,” not a judicial, function, is to misuse the 
word so grossly as would make Noah Webster 
turn in his grave. If it is an “administrative” 
function to choose between a two-year sentence 
and a three-year sentence, then also it would be 
an “administrative” function to choose between 
a sentence for a day and a sentence for life. 
To determine whether a sentence to death 
should be carried out by hanging or electrocu- 
tion might be to exercise an “administrative” 
function; to sentence a prisoner to death in 
the first instance, or, in the second instance 
after a preliminary sham sentence, certainly 
would not be to exercise an “administrative” 
function. The fathers of the constitution would 
have scorned him who proposed giving to the 
executive branch of government power to assess 
punishment in criminal cases, and would have 
scorned even more him who proposed ts accom- 
plish that same end under a camouflage of 
words. 

There is another provision of the constitu- 
tion which I think the proposed act violates in 
its spirit, if not in its letter. “In all criminal 
prosecutions,” so reads the sixth amendment, 
“the accused shall enjoy the right to a public 
trial * * *.” Historically, the culminating in- 
cident in the criminal trial was the determina- 
tion and imposition of sentence. Perhaps, in 





10. The full sentence from which the quoted lan- 
guage is taken is this: “In computing commutation for 
good conduct and in determining the date on which 
such defendant becomes eligible for parole, the term of 
imprisonment so fixed by the Board shall be deemed 
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a strictly technical sense and for some purposes, 
the sentence is not a part of the trial, but 
within the purpose of this great provision of 
the bill of rights, certainly it is a part of the 
trial. What was that purpose? Judge Cooley 
states it thus: “The requirement of a public 
trial is for the benefit of the accused, that the 
public may see he is fairly dealt with and not 
unjustly condemned, and that the presence of 
interested spectators may keep his trial keenly 
alive to a sense of their responsibility and to 
the importance of their functions.”11 What 
violence is done to that purpose when it is 
enacted, first, that in every criminal case, when 
the verdict or plea is “guilty,” the judge sol- 
emnly shall assess the maximum punishment 
provided by law (a thing that in nine cases out 
of ten no judge would dream of doing unless 
under compulsion of a valid statute (and, sec- 
ond, that, when the mock sentence has been 
pronounced in open court, thereafter in some 
private office in some place far away, an ex- 
ecutive agency; out of sight of the accused, his 
family, his friends, his counsel; out of sight 
of the representatives of the people and the 
press; shall arrive at and pronounce what shall 
be the real judgment of the court. One won- 
ders what Thomas Jefferson and Patrick Henry 
would have said about a procedure like that! 
With all respect for the fine men who think 
differently, I say it would violate the consti- 
tution. 

But let us forget now the constitution and 
the bill of rights. My second reason for be- 
lieving this proposal a mistake is the same 
great argument which, among other arguments, 
led the Fathers to vest the judicial power ex- 
clusively in the courts and to provide that every 
criminal trial should be public and in the state 
and district where the crime was committed. 
They had read Montesquieu and they believed 
that philosopher was right when he asserted: 
“There can be no liberty, if the power of judg- 
ing be not separated from the legislative and 
executive powers.” And I, too, think he was 
right, if I may say so and if, by saying so, I 
may be permitted to echo the sentiments of 
Washington and Franklin, of Hamilton and 





to be the term of imprisonment to which the defendant 
has been sentenced.” It is clear, however, from a con- 
sideration of the whole Act, that the sentence fixed by 
the Board is the sentence for all purposes whatsoever. 

11. Constitutional Limitations, 8th Edition, p. 647. 
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Madison, and so join in spirit their immortal 
company. They were more concerned with the 
essential liberties of good men than with the 
offended sensibilities of convicts. We, too, in 
this present generation, should be more con- 
cerned with the liberties of good men, with the 
preservation of those liberties, with the pro- 
tection of good men against criminals, than 
with the imaginary and inconsequential evils 
criminals think they suffer under our enlight- 
ened merciful laws. The time may come—in 
other lands already it has come—when decent 
citizens may need a bill of rights and need an 
independent, unemasculated judiciary to main- 
tain the rights which it guarantees. Rights 
and liberties are destroyed, not all at once, but 
little by little. The slightest encroachment 
must be resisted. The ultimate possibilities 
must be envisioned. While some no longer may 
be concerned with the constitution as such, 
every man and woman is concerned that the 
time shall never come when some governmental 
agent, responsible only to the executive, per- 
haps responsible mainly to the chief prosecu- 
tor, far removed from the vicinage, shall have 
the power to say: “To Alcatraz, you, for twenty 
years!” or “To Atlanta, you, for ten years!” or 
“To Leavenworth, you, for five years!” The 
judge and jury may not arrive at judgments 
which always are perfect, but they reach and 
make known their judgments in open court, in 
the public eye, in the bright light of day. 


INTELLIGENT AND JUST SENTENCES NOW 


I shall mention a third reason for my belief 
that the proposed indeterminate sentence act is 
unwise. If we lay to one side the consideration 
that it violates the constitution, if we lay to 
one side the more serious consideration that, 
adopting it, we forge a weapon which, at some 
time hereafter, tyrants may use in oppression 
of the people, there is still the consideration 
that the ago-old practice handed down to us by 
our fathers is far more adapted to a careful 
and intelligent consideration and determination 
of what should be the sentence in a criminal 
case than is the plan proposed or any modifica- 
tion of that plan I can conceive. 

The plan proposes a board of five men which 
is to impose sentences in 10,000 cases a year. 
The qualifications these men must have are not 
prescribed, although they are to be vested with 
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the most awesome of powers over the liberties 
of human beings. The proposed act provides 
that the board shall “consider” recommenda- 
tions from a half dozen sources (privately re- 
ceived and weighed, if weighed at all) and, 
“in addition,” shall accord a hearing “before 
the board or a member thereof” (the bill 
recommended by the attorney general adds— 
“or before an examiner who shall report the 
proceedings to the board”). A board with 
jurisdiction over the whole territory of the 
United States and with a vast multitude of 
cases to consider must do its work, in nine cases 
out of ten, by receiving and accepting the 
recommendations of subordinates and clerks 
(most of them unseen and unknown). The 
board itself, in nine cases out of ten, will func- 
tion mechanically—it will not be possible for it 
to function otherwise. The circumstances gen- 
erally to be considered in a criminal case quickly 
will be identified and established by regulation 
or precedent and arbitrary values attached to 
each circumstance. The result in every case 
will be reached by adding and dividing, by 
applying calipers and micrometers, by consult- 
ing tables of statistics and books of precedents. 
And the result, arrived at mechanically, will be 
mechanically and arbitrarily announced. 

I have said the board speedily will classify 
the circumstances which should be considered 
in assessing any sentence. It will say that (1) 
age, (2) nationality, (3) education, (4) reputa- 
tion, (5) family, (6) natural aptitudes, (7) 
criminal record, (8) mental defects, and a 
dozen other matters, each of which, after a 
fashion, can be described on paper in the 
written report of some examiner or technician, 
shall be “considered.” There is, however, one 
important set of circumstances the Board will 
not and cannot consider. The Board will not 
and cannot consider the immediate and local 
exemplary effect the punishment assessed will 
have. The effect of punishment on the indi- 
vidual punished, of course, is important; the 
reformatory effect of punishment by no means 
is to be overlooked. But the reformatory effect 
of punishment is secondary to its exemplary 
effect. Primarily, crimes are not punished to 
cure criminals, but to dissuade others from 
committing crimes and so to protect the whole 
public. How that exemplary effect best will be 
furnished by making this sentence more and 
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that sentence less only can be determined by a 
responsible judge on the ground and at the 
time. The factors to be considered in this con- 
nection cannot be presented in some report a 
subordinate may write. They vary from place 
to place and from day to day and even from 
hour to hour. 


WEAKENING THE COURTS 


If there is one thing more than another which 
has made the federal court an efficient instru- 
ment of justice in the enforcement of criminal 
laws, cherished and respected by the law abid- 
ing, feared and hated by criminals and their 
allies, active and academic, it is the power of 
the judge to fit the punishment to the criminal 
and the crime in the present scene, to give 
proper effect, now (not in some far off future), 
to the circumstances, both remote and immedi- 
ate. He who weakens the hand of the judge 
in this regard does not intend to do so, but 
does give aid and comfort to the enemies of 
society. 

The pretense—it is only pretense—that the 
district judge has so much work to do he must 
be relieved of some of his duties and responsi- 
bilities is pure myth and imagination. The 
suggestion that the judge has not time to do 
his duty intelligently in imposing sentences is 
error. I testify out of my own experience and 
knowledge. The district in which I serve, it so 
happens, is one whose normal work per serving 
judge is greater than that in nine districts out 
of ten. The case load per judge in the western 
district of Missouri is greater than that in any 
other district in the eighth circuit. But my 
colleagues and myself are easily able to do our 
work (and our share of court of appeals work 
and all sorts of extramural work as well). 

The district judge does have time to give the 
most careful study to every criminal case. I 
never have heard of a judge who would not 
thoroughly consider all that is laid before him, 
either by the government or a defendant. I 
myself never have imposed a sentence without 
asking for and receiving the fullest of state- 
ments from the United States attorney and 
from the defendant and his counsel. Usually 
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those statements include the results of thorough 
pre-sentence investigations. Frequently they 
are supplemented by reports of trained proba- 
tion officers. If time is necessary for further 
investigation, or if time is asked, time is given. 
And when a sentence is imposed, it is publicly 
explained, if anything is present in the crime 
or in the criminal or in the attending circum- 
stances differentiating the case from others. 
All this is done in open court, in the public 
view, before the representatives of the press, 
while the judge looks into the face of the ac- 
cused and the accused looks into the face of 
the judge. 

I never have heard of a judge who would not 
gladly make use of every aid congress may see 
fit to give him. In that rare case where a med- 
ical or a psychiatric report would be useful, the 
judge will be glad to use it. If it is desirable 
that the judges should know what sentences 
other judges impose, the administrative office 
or the department of justice can give them that 
information. (The department of justice has 
begun to do that only within the year.) If the 
judges should read books on penology, give 
them the books. They will be read and under- 
stood. If there must be some corrective of 
sentences in the districts courts (which can- 
not sufficiently be effected by the executive 
powers of pardon and commutation and parole, 
which are constitutional powers), let it be by 
extending the appellate jurisdiction of review- 
ing courts. 

The powers of the executive branch of gov- 
ernment necessarily are great. They must be 
great. The exercise of those powers will be 
supported loyally by the nation. But let not 
the executive seize additional power out of the 
few powers given the judiciary—given—not 
for the sake of the judiciary, but for the sake 
of liberty! Let executive departments profit 
from the parable which Nathan spoke to King 
David.!2 And let none forget that in Germany 
and Italy the first long step toward despotism 


was the usurpation by the executive of judical 
powers. 





12. 2 Samuel 12. 





We have repeatedly professed our faith in the courts. We must now demon- 


strate our ability to equip them to cope with present day demands.—Walter P. 
Armstrong. 
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Motions for New Trials in the Federal Courts 


By WILLIAM WIRT BLUME* 


Weaknesses in a system of procedure are 
sometimes corrected by deliberate strengthen- 
ing of the rules involved. Often, however, 
other rules are developed which have a tendency 
to compensate for weaknesses which are per- 
mitted to persist. This process of compensa- 
tion is indirect, confusing, and leads to an 
unnecessarily - complicated procedural system. 
And, sometimes, a procedural device is over- 
developed because of the need of compensating 
for the weaknesses of some other device which 
should not be permitted to continue unreformed. 

In the federal courts the motion for directed 
verdict has been highly developed—perhaps 
over-developed—to compensate for the weak- 
nesses of the motion for new trial. An ex- 
planation of this one-sided growth is to be 
found in the fact that the federal appellate 
courts have reviewed fully and freely the rul- 
ings of the trial judge on motions for directed 
verdict, but have refused to review, except on 
rare occasions, the rulings of the trial judge 
on motions for new trial. This absence of re- 
view has meant, of course, that there has been 
but little discussion of new-trial procedure in 
the reports; that trial judges have not been 
spurred by threat of reversal to give motions 
for new trial the same careful consideration 
that they bestow on other matters—for ex- 
ample, the motion for directed verdict. As the 
practice stands today, each trial judge is free 
to deal with motions for new trial as he sees 





*The Author is Professor of Law and of Legal Re- 
search, University of Michigan School of Law. Read- 
ers interested in the procedure here discussed will 
wish to read also Prof. Blume’s extremely valuable 
article entitled: Reviewing Cases by Means of Motion 
for New Trial, published in this JouRNAL, 24:3 :73, 
October, 1940. After submission of its Preliminary 
Draft of Rules by the Supreme Court’s Rules Com- 
mittee the problem of review was discussed in three 
analogous articles, as follows: Review of Facts in 
Non-Jury Cases, Blume, 20:3:68; Review of Facts in 
Jury Cases—The Seventh Amendment, Blume, 20 :4 :130; 
Review of Facts Under Proposed Federal Rules, Pro- 
fessor (now Judge) Charles E. Clark, 20:3 :129. 

1. See discussion in 32 Michigan Law Review (Jan. 
1934) 388. As there pointed out, statutory changes 
have removed this barrier. 

2. See ibid. p. 390. According to Mr. Justice 
Brandeis in Fatrmont Glass Works v. Cub Fork Coal 


fit. He can be careful or careless; thoughtful 
or perfunctory, and no one does anything 
about it. 

The refusal of the federal appellate courts 
to review rulings on motions for new trial 
with the same fullness and freeness as they 
review rulings on motions for directed verdict 
has been explained often, but seldom defended. 
The explanations are largely historical and no 
one of them can be pointed to as a rational 
justification of the practice as it exists today. 
Among the explanations commonly given will 
be found the following: (1) The ruling on a 
motion for new trial, coming after verdict, 
could not be included in a bill of exceptions, 
hence could not be reviewed by writ of error.! 
(2) The Judiciary Act of 1789 provided there 
should be no reversal on writ of error “for 
any error in fact.” (3) The seventh amendment 
provides that “no fact tried by a jury, should 
be otherwise re-examined in any court of the 
United States than according to the rules of 
the common law.’? (4) The granting or re- 
fusing of a new trial is a matter within the 
discretion of the trial court.* 

According to Mr. Justice Brandeis the fourth 
explanation is the one most frequently given.® 
But even this explanation has an historical an- 
gle which ought to be explored. The discre- 
tion reason was first given in cases tried before 
the days of the court stenographer. In the 
absence of a full report of the testimony, ap- 





Co. (1933) 287 U. S. 474, this provision influenced the 
early formulation of the rule. See 32 Columbia Law 
Review (1932) 860 for meaning of “error in fact.” 

3. See 32 Michigan Law Review, 390. Also see 
Blume, Review of Facts in Jury Cases—The Seventh 
Amendment, 20 JouRNAL OF THE AMERICAN JUDICA- 
TuRE Society (Dec. 1936) 130, where the present 
writer concluded that the seventh amendment properly 
interpreted does not prevent a review of orders grant- 
ing or denying motions for new trial. 

4. As stated in 32 Michigan Law Review, 391, the 
mere fact that a trial judge exercises a discretion 
does not prohibit a review. Where a discretion has 
been properly exercised, the decision should not be 
reversed; but it is necessary to review the decision in 
order to determine whether the discretion was prop- 
erly exercised. 

5. Fairmont Glass Works v. Cub Fork Coal Co. 
(1933) 287 U. S. 474. 
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pellate courts were not in a position to review 
rulings which involved a weighing of oral evi- 
dence. At the present time an appellate court 
can review a ruling on a motion for new trial 
just as easily as it can review an order grant- 
ing or denying a directed verdict. 

In the historical background there was an- 
other fact which should not be overlooked. Re- 
view of rulings on motions for new trial did 
not exist under the English common law. There 
was, therefore, no English precedent for such 
a procedure. In the absence of statutory au- 
thority the practice did not exist. 

In view of the low position which the mo- 
tion for new trial occupies in our present fed- 
eral practice, it is difficult to realize that it 
was one of the great achievements of the com- 
mon law; that it was a method of review which 
rivaled and largely superseded the ancient 
proceeding in error. In comparison with our 
neglect of the procedure, its careful cultivation 
in England presents a striking contrast. 

In the period of rivalry (cir. 1650-1850) a 
person defeated in a common-law action could 
save a bill of exceptions and proceed by writ 
of error, or he could have both law and fact 
reviewed on motion for new trial. If he pro- 
ceeded by motion for new trial he waived 
his bill of exceptions. He could choose his 
method of review, but he could not have both. 

Each of the common-law methods of re- 
view offered advantages not afforded by the 
other. By bill of exceptions the defeated party 
might obtain a review of questions of law by 
the court of Exchequer Chamber and by the 
House of Lords. By motion for new trial he 
could not go higher than the four judges of 
the central court (King’s Bench, Common 
Pleas, or Exchequer) in which the action was 
commenced and from which it was sent for 
trial at nisi prius. On the other hand, the 
proceeding in error was highly technical and 
narrow in scope, while the motion for new trial 
was simple and its scope broad and thoroughly 
rational. 

The merits and demerits of the two methods 
of review were discussed at some length in the 
Second Report of Her Majesty’s Commission- 
ers for inquiring into the Process, Practice, and 
System of Pleading in the Superior Courts of 
Common Law published in 1853. After ob- 
serving that there were “imperfections in both 





6. P. 30. 
7. 17 & 18 Vict., Ch. 125. 
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methods of proceeding” the commissioners rec- 
ommended that there should be an appeal to 
the courts of error from an order granting or 
denying a motion for new trial. They pro- 
posed “this new course of practice” with the 
belief that it would “in the main supersede 
bills of exception.” They said :® 


“We believe if our propositions on the sub- 
ject of appeal are adopted, the bill of excep- 
tions will never be resorted to except in such 
[exceptional] cases; in others the superior con- 
venience of the motion for a new trial will en- 
sure its adoption in preference to the bill of 
exceptions.” 

In the Common Law Procedure Act of 1854° 
the following appeared: 

“xxxv. In all cases of motions for a new 
trial upon the ground that the judge has not 
ruled according to law, if the rule to show 
cause be refused, or if granted be then dis- 
charged or made absolute, the party decided 
against may appeal, provided any one of the 
judges dissent from the rule being refused, or, 
when granted, being discharged or made ab- 
solute, as the case may be, or, provided the 
Court in its discretion thinking fit that an 
appeal should be allowed; provided, that where 
the application for a new trial is upon matter 
of discretion only, as on the ground that the 
verdict was against the weight of evidence or 
otherwise, no appeal shall be allowed. 


“xxxvi. The Court of Error, the Exchequer 
Chamber, and the House of Lords shall be 
Courts of Appeal for the purposes of this Act.” 

The reason no appeal was allowed “upon mat- 
ter of discretion” is found in the report of the 
commissioners referred to above. The purpose 
of the reform was to make the motion for new 
trial as valuable as the proceeding in error for 
review of questions of law. The proceeding 
in error was to be discouraged, if not abolished. 
Its rival was to be strengthened and made su- 
preme. Matters of fact (discretion) were ade- 
quately taken care of by the hearing before 
the four judges of the central court. An appeal 
on these points was not needed and was not 
desired. 

In comparing the English development with 
that in the United States one point must be 
emphasized. The motion for new trial in Eng- 
land was never argued before the trial court 
on circuit, but always before the four judges 
of the central court in London. That is why 
it was appellate in nature; not merely a fea- 
ture of trial procedure. 





8. 36 & 37 Vict., Ch. 66. 




















DECEMBER 1941] 


When the English courts were re-organized 
in 1873 the following provision was made :* 


“48. Every motion for a new trial of any 
cause or matter on which a verdict has been 
found by a jury, or by a judge without a jury, 

. Shall be heard before a divisional court; 
and no appeal shall lie from any judgment 
founded upon and applying any verdict unless a 
motion has been made or other proceeding 
taken before a divisional court to set aside or 
reverse such verdict, or the judgment, if any, 
founded thereon, in which case an appeal shall 
lie to the Court of Appeal from the decision of 
the divisional court upon such motion or other 
proceeding.” 

A “divisional court” of the High Court of 
Justice was “constituted by two or three, and 
no more, of the judges thereof.’’® 


Writing in 1886 Lord Justice Bowen said:'° 


“It has from time to time been suggested 
that motions for new trial might be taken im- 
mediately by the Appeal Court. In theory 
the plan appears excellent. It would substitute 
a single appeal for two appeals, and so far 
diminish the expenses of litigation. But the 
serious difficulty in the way of such a change 
arises from grave doubt whether the Court 
of Appeal . . could possibly dispatch the 
additional amount of business thus thrown upon 
its hands.” 

The reference to “two appeals” is significant 
in that it shows that a motion for new trial 
made to a divisional court was considered an 
appeal. The Lord Justice pointed out that 
during the previous year 213 motions for new 
trial had been decided in the Queen’s Bench 
Division, only 39 of which had been appealed 
to the Court of Appeal. 

In 1890 an act known as “Finlay’s Act” was 
passed to put into effect the suggestions re- 
ferred to by Lord Justice Bowen and disap- 
proved by him as placing too great a burden 
on the Court of Appeal. This act provided: 


“1, From and after the commencement of 
this Act every motion for a new trial, or to 
set aside a verdict, finding, or judgment, in 
any cause or matter in the High Court in which 
there has been a trial thereof, or of any issue 
therein with a jury shall be heard and deter- 
mined by the Court of Appeal and not by a 
divisional court of the High Court: provided 
always, that such motions shall be heard and 
determined before not less than three judges 
of the Court of Appeal sitting together.” 


Commenting on Mr. Finlay’s bill before it 





9. Ibid., sec. 40. 

10. 2 Law Quarterly Review (Jan. 1886) 1, 3. 
11. 53 & 54 Vict., Ch. 44. 

12. 34 Solicitors’ Journal (May 1890) 468. 
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was enacted, a writer in the Solicitors’ Jour- 
nal stated :12 


“There appears to be such general con- 
sensus of opinion as to the desirability of the 
changes in procedure which Mr. Finlay pro- 
poses to effect by ‘The Supreme Court of Ju- 
dicature Bill, 1890’, that one wonders why the 
reform has been so long delayed.” 


With the passage of Finlay’s Act the devel- 
opment of the motion for new trial into a true 
appeal was almost complete. In a case which 
came before the Court of Appeal by motion for 
new trial in 1891, Lord Justice Lindley referred 
to section 1 of Finlay’s Act as follows: 


“That section does not make a motion to set 
aside the verdict of a jury technically an ap- 
peal; but when the motion comes before this 
court, it can, in my opinion, exercise with re- 
gard to the motion all the powers which it pos- 
sesses as the Court of Appeal.” 

Lord Justice Kay in the same case said:" 


“The present application, though not strictly 
an appeal, is very much in the nature of an 
appeal. . . . The object of Mr. Finlay’s Act 
was to prevent the necessity of going first to 
the divisional court and then to the Court of 
Appeals—to eliminate, in fact, the divisional 
court. It seems to me to follow logically, ac- 
cording to the true intent and meaning of the 
Act and the rule, that the Court of Appeal, 
when such an application comes before it, may 
exercise all the powers which it has as the 
Court of Appeal.” ... 

Rules 1 and 2 of Order XXXIX now pro- 
vide :15 

“1. Except as hereinafter provided every 
application for a new trial or to set aside a 
verdict, finding, or judgment where there has 
been a trial with or without a jury shall be 
made to the Court of Appeal. 

“2. Every such application shall be brought 
before the Court of Appeal in like manner as 
an appeal, and on the hearing of such applica- 
tion the Court of Appeal shall have all such 
powers as are exercisable by it upon the hear- 
ing of an appeal.” 

The motion for a new trial is an appeal. 

If the motion for new trial as employed in 
the federal courts of the United States is to 
be raised from its low position and made to 
serve the high purpose which it served at com- 
mon law and now serves under the English stat- 
utes, two steps should be taken: (1) The circuit 
courts of appeal should review fully and freely 





13. Allcock v. Hall, 1 Q. B. Div. (1891) 444, 447; 
35 Solicitors’ Journal, 237. 

14. P. 449. 

15. The Annual Practice, 1941. 








112 


all orders granting or denying motions for new 
trial. (2) Congress should provide that all 
motions for new trial should be made directly to 
the circuit courts. 

The first step, obviously, is an ad interim 
step which will prepare the way for the sec- 
ond step. Full and searching review of rul- 
ings on motions for new trial will stimulate 
an interest in the procedure and will spur 
trial judges to greater effort. The law per- 
taining to the practice will be developed and 
refined. Less complaint will be made of ar- 
bitrary judges. A better brand of justice will 
be in store. 

In a recent opinion!® Judge John J. Parker 
of the Fourth Circuit called attention to the 
“full measure” of responsibility which rests 
on the trial judge under the present system. 
This emphasis on the importance of the new- 
trial procedure is welcome, but is not enough. 
Reading between the lines one suspects that 
the judges of the circuit court were dissatisfied 
with the verdict in that case and thought the 
trial judge should have set it aside. The 
court, however, held “that the granting or re- 
fusing of a new trial is a matter resting in 
the sound discretion of the trial judge, and 
that his action thereon is not reviewable on 
appeal, save in the most exceptional circum- 
stances.” 

There being no constitutional or statutory 
provision blocking the review of rulings on 
motions for new trial,!7 it seems hopeful that 
the supreme court will recognize the need of 
such review and will not longer disapprove. 

If the first step is taken, the second can 
follow in due course. If the first step is not 
taken, the taking of the second step will be 
more urgent. The need for developing the mo- 
tion for new trial into a simple method of ap- 
peal is as great in this country as it was in 
England. The necessary reform can be achieved 
by the simple expedient of directing that the 
motion be heard by a bench of judges or by 
an appellate court. Our whole scheme of argu- 
ing motions for new trial before single trial 
judges is anomolous—a product of historical 
accident—and should be abolished. 





16. Aetna Casualty and Surety Co. v. Yeatts, 
decided Aug. 22, 1941. 


17. See notes 1, 2, and 3, supra. 
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Correcting Sergeant Stephens 


Sergeant Stephen’s masterly treatise on the 
Principles of Pleading has doubtless led many 
lawyers to admire the old system of pleading 
as a true science founded in principles of the 
soundest reason and closest logic adapted to the 
ends of analysis. But, if Stephen had been 
somewhat more candid, he would have classified 
many of the rules of pleading under headings 
indicating tendencies quite the reverse of those 
adopted. He would have had to adopt such 
headings, for example, as (1) rules which tend 
simply to the nonproduction of an issue; (2) 
rules which tend to conceal the specific issues; 
(3) rules which produce duplicity and multi- 
fariousness in the issues; (4) rules which tend 
to produce uncertainty and vagueness in the 
issues; (5) rules calculated to produce obscur- 
ity, confusion, and perplexity in the pleadings; 
(6) rules which tend to cause prolixity and de- 
lay in pleading; (7) rules which perpetuate 
historical anomalies and frivolous technicali- 
ties; (8) rules which make pleadings turn on 
doubtful and uncertain distinctions not founded 
in practical sense or policy; (9) certain miscel- 
laneous, arbitrary, and irregular rules to entrap 
pleaders and defeat the purposes of pleading.— 
Professor Henry W. Ballantine, in 1 Univ. of 
Ill. Law Bulletin, p. 1. 





A Call for Statesmanship 


As one looks about him at the infinite com- 
plexities of the modern problems of life, at the 
great tasks to be accomplished by law, at the 
issues of life and happiness and prosperity in- 
volved, one cannot but realize how much de- 
pends upon the part which the lawyer is to play 
in the future policies of the country. If he 
will not assume the role of patriot and states- 
man, if he will not lend all his learning to the 
service of the common life of the country, if 
he will not open his sympathies to common 
men and enlist his enthusiasms in those poli- 
cies which will bring regeneration to the busi- 
ness of the country, less expert hands than his 
must attempt the difficult and perilous business. 
It will be clumsily done. It will be done at the 
risk of reaction against the law itself... 

The tendencies of the profession, therefore, 
its sympathies, its inclinations, its preposses- 
sions, its training, its point of view, its motives, 
are part of the stuff and substance of the des- 
tiny of the country—Woodrow Wilson. 
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Justice Through Administrative Tribunals 


ALBERT SMITH FAUGHT* 


THE DOMINANT topic for discussion in legal 
periodicals during the past two or three years 
has been administrative law. In the brief 
period of thirty months, ending July 1, 1941, 
160 writers have contributed 189 articles in 
forty-one law reviews and journals, each author 
impelled by a desire to praise or appraise, 
defend or amend, illuminate or eliminate one 
or more federal or state administrative boards, 
agencies or tribunals. 

The occasion for this symphony, or grand 
medley, has been four-fold: the activities of the 
American Bar Association in shaping and advo- 
cating the passage of its administrative law 
measure, known as the Logan-Walter bill; the 
appointment by the attorney general of a com- 
mittee to study the work of some twenty-seven 
federal agencies, and its report presenting three 
diverse viewpoints; the veto of the Logan act, 
and the reshaping of proposals as to further 
legislation. 

Careful research and deep study make many 
of these articles good reading. About one fifth 
come from the brains and pens of counsel, 
experts, staff members or commissioners of 
administrative bodies. Each of these, possess- 
ing practical or inside knowledge of actual 
operations of some agency, has a revelation to 
make or viewpoint to express, which may be 
studied with advantage by those who may have 
matters coming before such administrative 
tribunal.2, Not every exponent of the adminis- 
trative machinery bubbles over with unstinted 
praise. 

Disregarding three articles by judges (one 
of whom refers us to “Who’s Who” to ascertain 
whether he is still in active service) and a 
single modest author who reveals merely his 
own name, there remain precisely 150 articles, 





*The Author, as Secretary of the Committee created 
by the Penna. Supreme Court to revise rules of pro- 
cedure, has been very active in this field during the 
past three years. 

1. This is an understatement. While leading articles 
relating to a single federal agency have been included, 
those dealing with only one type of administrative body 


of which ninety emanate from the faculties or 
staffs of law schools or other colleges, and sixty 
are by lawyers who apparently do not hold 
teaching positions or occupy public office. 

The period for preliminary study as to the 
ways in which administrative agencies actually 
function has come to an end. The music 
emanating from eight score individuals, each 
eager to strike the right note, may appeal to 
the unsophisticated ear. To those who seek a 
deeper meaning, it may seem that we have been 
but listening to the tuning up processes of those 
who soon will play in harmony. 

There is something evanescent in Paradise 
Lost. Milton lived to write Paradise Regained. 
The American Bar Association, after years of 
labor, gave up the struggle for the grant to the 
supreme court of the rule-making power. Soon 
the tide turned. The doctrine of laissez faire 
cannot be applied to the solution of the prob- 
lems of administrative law. It may not be an 
easy task; but a question is not settled until the 
right answer has been found. 

It should not be difficult to obtain, from 
among lawyers and faculty members who have 
already broken into print on this subject, one 
hundred men and a girl,? who would be willing 
to collaborate in the formulation of the prin- 
ciples which should govern state and federal 
administrative tribunals, boards and agencies. 
The attorney general’s committee speedily 
achieved much. Its service and works are 
known. Notwithstanding, one of the things left 
undone was the preparation of a reasoned state- 
ment of the underlying but fundamental prin- 
ciples which form the rock upon which must 
rest the superstructure of any administrative 
agency, whether one of exalted or of low degree. 

It is a lawyer’s problem. 





in a particular state have not been considered. 


2. There were thirty writers in this group, spon- 
soring thirty-five leading articles. 

3. Deanna Durbin was the girl in Leopold Stokow- 
ski’s film, “One Hundred Men and a Girl.” For fem- 
inine skill in the field of administrative law see Sym- 
posium, 25 Ia. Law Rev. 421, (March 1940). 
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Once upon a time English jurisprudence 
worked out the jury-trial system of the common 
law. This institution for justice is safeguarded 
by constitutional provisions: “Trial by jury 
shall be as heretofore, and the right thereof 
remains inviolate.”* An effective jury trial has 
three factors: the judge, the jury, and the 
lawyers. Eliminate the jury, and we pass over 
into the equity side, with only two factors 
needed to accomplish justice, the judge as chan- 
cellor, and the lawyer. Eliminate the judge, 
and the judicial tribunal has become trans- 
formed into the administrative tribunal. Elim- 





4. Pa. Constitution of 1873, Declaration of Rights, 
Article I, Sec. 6. Equivalent provisions are found in 
the constitutions of many other states. 
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inate the lawyer, and we have a fiat agency, of 
a type all too common in continental Europe. 

Administrative law is still the lawyer’s prob- 
lem. He has not yet been eliminated in the 
United States of America. 

The problem, in its essence, is to obtain jus- 
tice through administrative tribunals. 
The question before the house is: 

take up the leadership? 

As one who, for no good reason, finds himself 
one of the directors of the American Judicature 
Society, I now make the suggestion that the 
American Judicature Society should forthwith 
place upon its active program the formulation 
of principles and of procedures whereby we 
may all obtain justice through administrative 
tribunals. 


Who will 





North Dakota Leads in Administrative Law Field 


By RALPH M. HoytT* 


EFFORTS OF the organized bar during recent 
years to achieve some degree of uniformity in 
the judicial review of the decisions of adminis- 
trative tribunals in the several states have 
borne their first fruit in the state of North 
Dakota through the enactment of Chapter 240, 
Laws of 1941, by the legislature of that state. 

The general subject first received attention 
on a national scale in the 1939 report of the 
Committee on Administrative Agencies and 
Tribunals of the Section of Judicial Adminis- 
tration of the American Bar Association.1 In 
that report the committee discussed at length 
the subject of judicial review of administrative 
decisions, and then proceeded to examine, in 
addition, some of the more fundamental matters 
of procedure before the administrative tri- 
bunals themselves as bearing upon the weight 
that should be given their decisions when 
brought before the courts for review. The 
committee closed its report with a draft of a 
bill for enactment in the several states, covering 
the various points to which the committee had 
given its attention. Thereafter the bill was 
considered by the National Conference of Com- 
missioners on Uniform State Laws, and with 





*Of the Milwaukee Bar; Chairman of the Committee 
on Adm. Agencies and Tribunals of the Section of 
Judicial Administration, the American Bar Association. 


certain minor changes was recommended by 
that body to the House of Delegates of the 
American Bar Association at its 1940 meeting 
in Philadelphia. The House, however, referred 
the matter back to the commissioners for fur- 
ther study and report. 

Meanwhile a committee of leaders of the bar 
and judiciary of North Dakota, headed by 
Judge Gudmundur Grimson, entered upon an 
intensive study of procedural reform in several 
fields including this matter of administrative 
agencies and tribunals. They placed before the 
Legislature at its 1941 session, and pushed 
through to passage, a bill modelled closely after 
the one proposed by the American Bar Associa- 
tion committee. The enactment of this bill 
makes North Dakota the leader among the 
states in the movement for standardizing judi- 
cial review of administrative decisions and 
codifying the procedural requirements that are 
regarded as fundamental in the hearing of cases 
before the administrative tribunals. 

The 1939 report, above mentioned, of the 
Committee on Administrative Agencies and 
Tribunals had arrived at the following conclu- 
sions (here very briefly summarized) as the 





1. 64 Reports of American Bar Association, 1939, 
pp. 407 to 434. 
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basis for the drafting of the committee’s pro- 
posed uniform bill: 


(1) That the method of judicial review of 
the decisions of state administrative tribunals 
should be prescribed in a single uniform statute 
wherein the reviewing court would be autho- 
rized to determine all questions of law and 
jurisdiction, but would not be permitted to 
review the administrative tribunal’s findings of 
fact beyond ascertaining whether they were 
unsupported by substantial evidence or were 
clearly erroneous. 


(2) That the review should be before the 
court without a jury and should be confined to 
the record made before the administrative tri- 
bunal itself, unless the court for good cause 
ordered the taking of additional testimony 
before that tribunal. 


(3) That every administrative tribunal 
should be vested with authority to promulgate 
rules and regulations “filling in the details” of 
the statutes administered by the tribunal and 
to take “judicial” notice in its decisions of any 
facts involved in such regulations. 

(4) That in order to justify giving the 
factual determinations of the administrative 
tribunals the degree of finality suggested in 
paragraph (1) above, the following minimum 
requirements should be observed by the tri- 
bunals in the conduct of their own proceedings: 


(a) That no information or evidence be 
considered by the tribunal except such as is 
made a part of the official record at a public 
hearing, plus such staff reports or other data 
in the possession of the tribunal as shall have 
been presented by it to all parties with oppor- 
tunity given for cross-examining the authors 
thereof. 


(b) That where the evidence has not been 
personally heard or read by all members of the 
tribunal, a draft of a proposed decision of the 
case, with findings of fact, be submitted to all 
parties and they be given opportunity to except 
thereto and to argue the exceptions before the 
persons who are to decide the case. 

(c) That explicit findings of fact be made, 
both as to ultimate conclusions and as to contro- 
verted subsidiary facts on which the ultimate 
conclusions depend. 

(d) That where the proceeding is initiated 
by the administrative tribunal itself, all parties 
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be furnished with a specification of the exact 
issues that are to be heard and decided. 

The new North Dakota act covers all of the 
foregoing points and a few additional ones. 

Its first section defines “administrative agen- 
cies” to mean those boards, commissions and 
officers whose decisions are by statute made 
subject to review in the courts of the state. 
Thus the new act does not itself grant a right 
of review but merely sets up a code of proce- 
dure for those cases in which review is granted 
by some other statute. This is in accordance 
with the recommendation of the American Bar 
Association committee. 

The statute then grants to every administra- 
tive agency the power to make rules and regu- 
lations interpreting, regulating the application 
of, or regulating the procedure under, the 
statutes which the agency administers. Pro- 
vision is made for giving publicity to these 
rules by filing copies with the clerk of the dis- 
trict court in every county of the state and with 
the secretary of the state bar association. The 
act does not require—as does the bill proposed 
by the American Bar Association committee— 
that a public hearing be held before a rule or 
regulation is promulgated, but it provides, 
instead, that the opinion of the attorney general 
as to the legality of the rule be first obtained, 
and that any person substantially interested in 
the effect of a rule may petition for a reconsid- 
eration of it and the tribunal may, in its discre- 
tion, hold a hearing on such petition. 

With reference to the procedure before the 
administrative agency in contested cases, the 
North Dakota act adopts all of the suggestions 
made by the American Bar Association com- 
mittee, and amplifies them by adding detailed 
provisions as to the subpoenaing and attendance 
of witnesses, the punishment of recalcitrant 
witnesses, the reduction of the evidence to 
writing, and the granting or denial of rehear- 
ings. The act also undertakes to legislate upon 
the admissibility of evidence—a subject which 
the American Bar Association committee delib- 
erately refrained from incorporating in its bill 
because of the difficulty of devising a rule broad 
enough to meet all situations. The language 
adopted by the framers of the North Dakota 
act is at least ingenious, and its future treat- 
ment in the courts of that state will be watched 
with interest: 

“The admissibility of evidence in any pro- 
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ceeding before an administrative agency shall 
be determined, insofar as circumstances will 
permit, in accordance with the practice in the 
district court. An administrative agency, or 
any person conducting an investigation or hear- 
ing for it, may waive the usual common law or 
statutory rules of evidence if such waiver is 
necessary to ascertain the substantial rights of 
all the parties to the proceeding, but only evi- 
dence of probative value shall be accepted.” 


The procedure for appeal to the courts from 
the decisions of administrative tribunals, as 
proposed by the American Bar Association com- 
mittee, is closely followed in the North Dakota 
act except upon the very important and contro- 
versial subject of the court’s power to review 
determinations of fact. Instead of adopting the 
“substantial evidence” rule as suggested by the 
committee, or any of the variations of that rule 
as proposed in more recent writings on the sub- 
ject,2 the North Dakota act simply provides for 
reversal if “the findings of fact made by the 
agency are not supported by the evidence, or if 
the conclusions and decision of the agency are 
not supported by its findings of fact.” Whether 
this language authorizes the reviewing court to 
scan the entire record and determine whether 
a finding is supported by “the evidence” taken 
as a whole, or whether a finding based on a 
single item of strongly disputed testimony 
would be sufficiently supported by “the evi- 
dence”, apparently remains for the courts of 
North Dakota to determine. There are numer- 
ous statutes in the field of federal administra- 
tive law which require the courts to affirm find- 
ings of fact if “supported by evidence”; notably 
the National Labor Relations Act, the Federal 
Trade Commission Act, the Agricultural Ad- 
justment Act of 1938 and the Securities Act. 
The Supreme Court has held this to mean that 
the finding must be supported by “substantial 
evidence’, which in turn is defined to be “such 
relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion, * * * 
enough to justify, if the trial were to a jury, 
a refusal to direct a verdict when the conclusion 
to be drawn from it is one of fact for the 
jury.’ But the use of the words “the evidence” 
in the North Dakota act introduces a new 





2. For example, the bill proposed by the minority 
of the Attorney General’s Committee on Administra- 
tive Procedure, in its report of last January, would 
authorize the court to overturn “findings, inferences or 
conclusions of fact unsupported, upon the whole record, 
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uncertainty, whose solution by the courts of 
that state will be awaited with interest by 
students of administrative law. 





Prompt Justice Wins Applause 

Paternalistic justice in the city of Washing- 
ton continues to receive plaudits. Reference is 
to the small claims and conciliation branch of 
the D. C. municipal court. At the end of the 
third year the department of justice released 
the report of Judge Nathan Cayton, with this 
personal comment by Attorney General Jack- 
son: 


“If ever justification were required for the 
establishment of small claims courts where the 
‘little fellow’ could have his day in court, with- 
out lawyers and without the expense and delays 
of ordinary court procedure, it is supplied in 
this report. Ten times as many trials have 
been handled in small claims cases as were han- 
dled before establishment of the branch, and 
some of its informal procedure has been ex- 
tended to all branches of the municipal court.” 

Previous articles and reports concerning this 
branch court have been published in the Jour- 
NAL; 22:133, 23:10 and 155, 24:63. <A few of 
the astonishing figures will be quoted from the 
three-year record: 67,075 cases filed, averaging 
1863 per month; total claims amounted to $1,- 
661,682; fees paid in the amount of $79,203 
made this branch self-supporting; average claim 
involved $24.75; limit of jurisdiction is $50; 
44,755 defendants were served by registered 
mail; of 45 applications for writ of error six 
were allowed; 4957 cases settled were ordered 
dismissed on motion of plaintiffs; 860 cases 
were conciliated without formal trial; there 
were 5,567 contested trials, plaintiff winning 
62 per cent and defendant 38 percent; continu- 
ances averaged one in eleven cases; costs were 
waived for 1,145 suitors. 

It was feared by some at the beginning of 
this work that a mistake was made in permit- 
ting plaintiff corporations to use the simpler 
procedure. But it was soon established that 
people of small means, sued for electric light 
bills and similar claims, were far better off in 
a court in which continuances were almost un- 
known, and in which their rights were speedily 
determined. 

There are 100 cities having populations of 





by substantial evidence, or administrative action other- 
wise arbitrary or capricious.” Report of Attorney 
General’s committee, p. 246. 


3. National Labor Relations Board v. Columbian 


Enameling and Stamping Co., 306 U. S. 292 (1939). 
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100,000 or more. In only a few are there courts 
properly equipped to render justice according to 
our standard precepts. Here lies opportunity 
for city bar associations to make a fight, which, 
with energy and perseverance, will assuredly 
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promote public appreciation and bar pride. 

Reports on the use of simple procedure in 
small claims cases are available in preceding 
numbers: Baltimore 23:84; Los Angeles 20: 
257; New York City 20:55. 





Bar Leader Shows How ABA Can Multiply Resources 


A feature of the program of the section of 
bar association activities, meeting in Indian- 
apolis September 30, was a debate entitled “The 
Integrated vs. the Voluntary State Bar Asso- 
ciation.” On behalf of the integrated bar 
President Lloyd Wright of the California Bar 
submitted the numerous advantages gained in 
his state, and Wilbur F. Denious of Denver pre- 
sented briefly the progress made in Colorado 
in the past two or three years without subject- 
ing lawyers to compulsory membership. 

Upon concluding his account of progress in 
Colorado Mr. Denious spoke briefly about the 
opportunity still remaining for greatly strength- 
ening the American Bar Association. If the 
plan utilized in a progressive state could be 
adopted and applied in all states as to mem- 
bership in the national organization there 
would be a situation comparable with that of 
the strongest and most powerful professional 
organization in the country, the American 
Medical Association. 

That local bar associations should include all 
practicing lawyers has been considered in a 
few states. There are counties in Pennsyl- 
vania in which practically all lawyers pay dues 
to the county bar association; and there are 
certain counties where the local associations 
pay state bar association dues for every mem- 
ber. The lawyers in all such counties demon- 
strate their faith in bar hegemony. Their ad- 
herence likewise proves that they have strong 
leadership. 

The success of the bar of Colorado in achiev- 
ing de facto integration without a rule of court 
or an act of legislature, described further on 
in this article, clearly justifies speculation as 
to advantages that may accrue to the profession 


through building up the membership and finan- 
cial resources of the American Bar Association. 
There is already sufficient foundation for con- 
sideration of this ultimate status, and Mr. 
Denious did well in opening discussion of this 
matter. Here we introduce the speaker— 


WHAT’S THE MATTER WITH THE A.B.A.? 


The obvious defects of the American Bar As- 
sociation are these: 


1. A small membership. It has never had 
as members more than twenty percent of the 
profession. The organization of a profession 
must have a majority of its members or it will 
not adequately represent the profession; it 
cannot speak effectively for the profession. The 
American Bar Association is therefore not the 
organization of the legal profession; it is an 
organization of only a small minority of the 
legal profession. 

2. Insufficient funds to carry on an active 
constructive program. 

An increase in individual membership dues 
would probably not increase the association’s 
gross income, which is only about one-sixth of 
that of the American Medical Association, al- 
though the number of doctors in the country 
is considerably less than that of lawyers. 


3. Want of influence. It cannot perform the 
functions of a national organization, and lacks 
the strength to compel adoption of the measures 
which it recommends and the merits of which 
it attempts to prove. These weaknesses largely 


flow from the fact that it is not representative 
of the profession and that it lacks strong and 
effective affiliation and connection with the 
other bar organizations of the country. 
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WHAT ARE THE REMEDIES? 


The remedies are not always as apparent as 
the defects, but in this case some are quite ob- 
vious. 

1. Membership of the bar in good standing, 
or at most, membership in the local or state 
association of applicant’s residence, should be 
the only qualification for membership in the 
American Bar Association. 

2. A plan should be adopted providing for 
federation or affiliation of the local and state 
associations with the national, with concurrent 
membership, one charge to cover all dues, and 
the work and functions of these organizations 
should be planned and coordinated. 

Such an attractive offer of affiliation could 
be made to the state associations, to those in- 
tegrated as well as to those under the voluntary 
plan, mutually advantageous to both the state 
and national organizations, that acceptance 
would follow from the point of self interest 
alone, without consideration of the other im- 
portant values which would be sure to follow. 

The American Bar Association membership 
has not even kept pace with the growth of the 
profession. It has never had in its membership 
more than one-fifth of the lawyers, and now 
has about one-sixth. It has made sporadic ef- 
forts to place individuals on its membership 
rolls, but without even the hope, much less as- 
surance, of reaching a majority of the profes- 
sion. That method has been defeated in part 
by restrictive qualifications for membership 
instead of urging membership upon every law- 
yer who is a member in good standing of the 
bar of his state, or of his state or local bar 
association. 

But that method has failed and now has no 
chance to succeed. If it is desirable to keep 
the membership comparatively small and re- 
stricted, not representative of the profession, 
then the present method should be continued; 
otherwise, some other method should be tried. 

Other groups have flourished under the fed- 
eration or affiliation plan. The medical profes- 
sion is comparable to the legal profession, and 
it is therefore fair to compare the American 





*A doctor who is accepted as a member of a local 
association becomes ipso facto a member of the state 
association and of the American Medical Association. 
He remains a member until he resigns, dies or is re- 
jected by disciplinary action, which may be either in 
the local or the national body. The dues paid to the 
local body are sufficient to defray the expenses of the 
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Medical Association with the American Bar As- 
sociation. 

Action taken by the American Medical As- 
sociation is the action of a two-thirds ma- 
jority of the profession; standards fixed by it 
are the standards of the profession. Require- 
ments for medical instruction and preliminary 
education are readily complied with by the 
medical schools. Its income, about six times 
that of our national organization, enables it to 
do extensive work in research, gather valuable 
data and obtain the best expert advice before 
taking action affecting the public or the work 
of the profession. Its record shows astounding 
results.* 

An editorial appearing in the Journal of the 
national organization, nine years after the fed- 
eration plan was adopted, summed up progress 
at that time as follows: 


“During the past nine years the American 
Medical Association has accomplished more for 
improvement of conditions in the profession, 
and for the good of the public, than during all 
the previous years of its existence. (It was 
organized sixty-three years before.) This is a 
strong statement, but a true one. What has 
been accomplished was made possible by the 
reorganization of the Association and its vari- 
ous branches.” 

The medical profession has in a substantial 
way realized the advantages of the voluntary 
plan of organization. The plan used by the doc- 
tors was worked out by members of the legal 
profession. Lawyers are supposed to have spe- 
cial ability and originality in formulating and 
executing organization plans. The American 
Bar Association is thus another case of the 
shoemaker’s children going without shoes. 

If the national Association would devote to 
an improvement of its own organization a small 
fraction of the effort that it has given to the 
better organization of state associations, it 
would be doing a most valuable and a much 
needed service for the legal profession. Of 
course, only the voluntary plan of organiza- 
tion is available to the American Bar Associa- 
tion. 

Our profession is capable of producing an 





local association and the state or territorial associa- 
tion of which it is a component member. Members 
may become Fellows of the AMA if their applications 
are accepted; as such they pay additional dues of eight 
dollars a year and receive the JourNAL of the AMA. 
The AMA receives no money from members except on 
this basis; but its income is greatly increased by adver- 
tising carried in its JourNAL.—Editor. 
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effective plan of organization. Such a plan is 
not only desirable,—it is imperative. These 
two statements being all but universally ac- 
cepted, it behooves us to fashion the plan and 
put it into operation. 

EDITOR’S NOTE ON COLORADO PROGRESS 

Elected president of the Colorado Bar Asso- 
ciation in 1937 Wilbur Denious started with a 
membership of 200 and a debt of $1,500. The 
accustomed type of organization had demon- 
strated its utter unfitness. Something had to 
be done. When the 1938 annual meeting was 
held (September 9-10) a constitution was ap- 
proved which provided that all members of lo- 
cal associations would be also members of the 
state bar association, and that government of 
the state bar would vest in all members, voting 
in conventions or by mail, and otherwise in a 
board of governors to be elected by members 
of the locals. 

It was reported at that first meeting under 
the new dispensation that the energetic parti- 
cipation of local bar leaders and members dur- 
ing the year had increased membership from 
200 to 1489, found to be 300 less than the total 
number of licensed lawyers. 

From that time the history of the movement 
has been inspiring. The local associations thrive 
as never before and collect from each member 
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three dollars to be given to the state bar. A 
lawyer who finds it difficult to participate in 
a local, but is loyal to his profession pays dues 
of six dollars to the state bar. The 1938 meet- 
ing was in all respects an amazing affair. 
(Jour. AJS, 22:3:132) 

A brief report of the 1939 convention in this 
JOURNAL (23:4:164) told of the full acceptance 
of the new regime by every local bar in the 
state, “so that the State Association now in- 
cludes every lawyer in the state except a few 
in mountain counties where there are not 
enough to justify local organization.” The 
comment on this record is also quoted: 

“It is fair to assume that a third route to 
bar integration exists. Labels are not conse- 
quential; the status is the vital matter. The 
Colorado state bar is now so nearly unanimous 
as to deserve to be included in the list of in- 
tegrated state bars.” 

The only thing to be added is that this prac- 
tical scheme of building bar strength and re- 
sponsibility has so well succeeded that it should 
encourage other weak state bars to adopt this 
plan. And bar leaders everywhere may well 
hope that the time is not distant when the 
strength available in every state and territory 
shall be also the strength of the American Bar 
Association. There’s an old axiom which says, 
“Divided we fall.” 





No matter how much they unionize, lawyers remain individuals. 


That is in- 


herent in their calling. Nevertheless and therefore, the more we unite for in- 
telligent service, the better we shall defend the profession, for its beneficiaries 


will always be its best defenders.—Ralph W. Wescott. 





New Members of Judicature Society 


Indiana 
Kurt F. Pantzer, Indianapolis 
Rhode Island 
Rozert B. Dresser, Providence 
Texas 


Sawnie R. ALprence, Dallas 
Georce S. Atkinson, Dallas 
Cuares O. Betts, Austin 

Gorpon Boone, Corpus Christi 
Marcaret B. Brown, Corpus Christi 
Ira Butter, Fort Worth 

Lamar CeEcIL, Beaumont 

Wuuiam H. Crark, Jr, Dallas 
Henry C. Coxe, Jr, Dallas 


Bascom Cox, Brownsville 

Epwarp J. Cussen, Canadian 

C. D. Duncan, Bellville 

ag E. Estes, Fort Worth | 
. M. Fiscuer, Corpus Christi 

James M. FLoyp, Fort Worth 

T. L.: Foster, Dallas 

J. Harris Garpner, Austin 

Norman Hamitton, Dallas 

R. K. Hancer, Fort Worth 

Morris Harrett, Dallas 

Vernon F. Hittery, Fort Worth 

Grorce W. Hutcuison, Dallas 

W. H. Jack, Dallas 

I. W. Keys, Corpus Christi 

Joun Barre Kino, Dallas 

S. M. Lertwicn, Dallas 

A. D. Liescoms, Beaumont 


Roy W. McDona tp, Dallas 
Cartos B. Masterson, Angleton 
R. W. Mayo, Dallas 

W. Autry Norton, Dallas 
C. S. Ports, Dallas 

J. P. Rice, Dallas 

Roy Sansinc, Higgins 
Rapa B. SHANK, Dallas 

J. Eowin Situ, San Marcos 
J. Hart Wituts, Dallas 
Georce O. Witson, Dallas 


Wisconsin 


Epwin Larkin, Mondovi 


Wyoming 
H. Grenn Kins.ey, Sheridan 
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New Technique Facilitates Criminal Trials 


HONORABLE LUTHER B. Way* 


During the last two or three years it has 
come to be the practice in a decided majority 
of the run-of-the-mine criminal cases brought 
in this division of the eastern district of Vir- 
ginia, for counsel for the government and the 
defendants to submit the cases to the court 
without the intervention of a jury and for that 
reason I have not had the opportunity in more 
formal proceedings to endeavor to obtain stipu- 
lations or concessions that will shorten the 
trial. Very frequently, however, during the 
course of the trial of cases of this character, 
counsel for the government and the defendants 
will stipulate many things that do materially 
shorten the time required for trial. 

However, in the more important cases such 
as conspiracy cases and others that are liable to 
require much time for trial I have very fre- 
quently called counsel for the government and 
the defense together for the purpose of ascer- 
taining if the time required for trial can be 
materially shortened without either side waiv- 
ing any substantial right. This procedure has 
proved very effective and helpful in conspiracy 
cases which usually involve a number of de- 
fendants and the taking of a mass of evidence. 

My first experience in that type of case was 
about two years ago in an illicit whiskey con- 
spiracy case which involved thirty-seven de- 
fendants and I beg to quote below an informal 
report which upon request I made to the secre- 
tary of the advisory committee on rules of 
criminal procedure. The material part of the 
report is as follows: 

“The case to which you refer was that of 
United States v. Woodrow Warren, Sam T. War- 
ren, Jr., et al, wherein the indictment was re- 
turned on November 8, 1939, in the Norfolk 
division of this court. The case was what is 
commonly known as an internal revenue con- 
spiracy case, involving thirty-seven defendants. 
In this case the alcohol tax unit had secured 


statements from a number of the defendants 
and the government contemplated using them 





*The author is Judge of the United States District 
Court, Norfolk, Va. 


as witnesses against the principal defendants. 

“After the return of the indictment the de- 
fendants who had been apprehended were 
brought into court and arraigned on November 
fifteenth. From the pleas entered at that time 
it was indicated that approximately twenty of 
the thirty-seven defendants would plead not 
guilty and demand a jury trial. A number of 
the defendants were not represented by coun- 
sel, mainly those who had given statements to 
the government officers, and where desired, com- 
petent attorneys were appointed to represent 
them. Government counsel and counsel for the 
principal defendants stated that it would take 
approximately three weeks to try the case and 
January 8th, 1940, was set as the date for 
the beginning of trial. Between November 
fifteenth and January eighth other defendants 
appeared and entered their pleas so that a week 
or so before the trial the record showed seven- 
teen defendants pleading not guilty and de- 
manding a jury trial and twenty defendants 
pleading guilty. 

“Some days before the day of trial I called a 
conference of government attorneys and the at- 
torneys for the defendants with a view of their 
getting together and frankly and honestly try- 
ing to agree upon a great deal of evidence re- 
garding which there could be no conflict and 
to take such other steps as were possible to 
have the case tried in an expeditious manner. 
At this conference it developed that many of 
the defendants, including most of those who had 
pleaded guilty, had theretofore been convicted 
of substantive offenses involving violation of 
internal revenue laws, some in still cases, others 
for transporting and concealing liquor, and that 
those defendants had been duly sentenced for 
the substantive violations. And it further ap- 
peared that practically all of these substan- 
tive offenses were also alleged in the indict- 
ment as overt acts in the conspiracy case. It 
further developed that in the case of many of 
the defendants the evidence in the conspiracy 
case was confined, for practical purposes, to 
their acts in connection with the substantive 
offenses. I indicated to government counsel and 


to counsel for the defendants that unless there 
was additional evidence against defendants who 
had been convicted of the substantive offenses 
constituting overt acts in the conspiracy case, 
that I would not be inclined to give them fur- 
ther punishment by confinement in a penal in- 
stitution but would probably give favorable con- 
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sideration in that class of cases to motions for 
suspended sentences. 

“After this principal conference there were 
several conferences with government counsel 
and counsel representing certain defendants 
relative to shortening the evidence by agree- 
ment in so far as it related to those defendants. 
Counsel for the government was endeavoring in 
all of the cases to have the defendants agree 
that a conspiracy existed so that the evidence 
would be limited to their proving that the par- 
ticular defendant was connected with the con- 
spiracy. 

“These conferences, and other confereaces 
held among the attorneys by themselves, were 
beneficial and by the time the date of trial ar- 
rived, it was estimated that the case could be 
tried in ten days or probably one week, and 
furthermore, by this time, counsel for the gov- 
ernment had agreed with counsel for many of 
the defendants that upon pleas of guilty, defi- 
nite recommendations would be made by counsel 
for the government relative to punishment. It 
had developed by that time that the govern- 
ment was really interested in obtaining the 
conviction of the principal defendants, whom 
they considered to be Woodrow Warren, Sam 
T. Warren, Jr., Millard T. Cartwright and Ver- 
non Flora, and were not so much interested in 
securing additional punishment for the men 
who had theretofore been convicted and who 
had been punished for the substantive offenses 
that constituted the overt acts alleged in the 
conspiracy indictment. Therefore, when the 
date of trial arrived, there were changes in 
pleas with the result that thirty-two of the de- 
fendants pleaded guilty, two pleaded nolo con- 
tendere, and three pleaded not guilty and waived 
a jury trial, resulting in my finding two of 
them not guilty and one guilty. 

“The cases of the defendants pleading nolo 
contendere were disposed of on January eighth; 
those pleading not guilty were disposed of on 
January ninth; two of the principal defendants 
were sentenced to eighteen months in the peni- 
tentiary, and two to a year and a day each in 
the penitentiary; some of the minor defendants 
were given short sentences and in the cases of 
others, sentences were suspended together the 
whole case was disposed of in two days and 
from my knowledge of the facts in the case, 
substantial and proper justice was administered 
and I believe the outcome was entirely satis- 
factory to government counsel, and under the 
circumstances, to the defendants. 

“As a result of the conferences above referred 
to, the three defendants who pleaded not guilty 
admitted the existence of the conspiracy 
charged but denied that they had any guilty 
knowledge of or were in any way connected 
with the conspiracy. Thus, the government 
was required to offer evidence only to show that 
the three defendants were conspirators along 
with the other defendants. 


“As a result of the pretrial conferences above 
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referred to, the government was saved thou- 
sands of dollars in costs and expenses. It had 
summoned eighty witnesses, all of whom would 
have been in attendance upon the court for 
at least the greater part of the trial.” 


Shortly afterward I tried the same procedure 
in another illicit whiskey conspiracy case which 
was brought in this court against ten defend- 
ants but without any very marked success for 
the reason that the so-called principal defend- 
ants flatly refused to concede that there ever 
was any such conspiracy as that charged in 
the indictment and strenuously denied that they 
had ever had any connection whatever with any 
of the other defendants relating to the overt 
acts charged in the indictment or otherwise. 
The conference did result, however, in all of 
the defendants waiving trial by jury and sub- 
mitting all of the questions of fact and law to 
the judge, which undoubtedly resulted in a very 
substantial saving of time. I may add that the 
evidence submitted on the trial fully justified 
the four principal defendants in refusing to 
concede that there ever was such conspiracy as 
charged. The evidence signally failed to prove 
those defendants guilty. 

In conclusion, my experience has been, par- 
ticularly in conspiracy cases and in other crim- 
inal cases of unusual importance, that the trial 
judge, through pretrial conferences carefully 
conducted so as to preserve all of the sub- 
stantial rights of the parties, can accomplish 
a great deal in the way of simplifying and 
shortening the trial. 

It is difficult, of course, to give an accurate 
estimate of how much time and expense to the 
government and the parties were saved as a 
result of the pretrial conferences in the case 
first mentioned above. Roughly, I would esti- 
mate the time saved as at least ten days or 
two weeks and that at least $3,000.00 or 
$4,000.00 in costs and expenses were saved to 
the government. I think both of these esti- 
mates are conservative. 





Saving Time in Criminal Trials 


Hon. Leslie R. Darr, Judge of the United 
States court in Chattanooga, Tenn., gives his 
testimonial to the new procedure: 

“It has been my experience in numbers of 
cases that a pretrial conference would obtain 


agreements as to certain elements in the of- 
fense charged in the indictment. Generally 
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speaking, a number of the elements of an of- 
fense are not disputed. 

“For example, in a prosecution of the pure 
food and drug act, a conference was held where 
counsel agreed to the shipment of the product 
in interstate commerce on the date charged in 
the indictment. This eliminated many wit- 
nesses and left the only issue the question of 
misbranding. 

“I am confident that a studied plan for pre- 
trial conferences in criminal cases would be 
beneficial. There could not be as wide a scope 
as in such conferences in civil cases, but much 
time and expense could be saved.” 


EVERY CASE PRETRIED IN WISCONSIN COURT 


The first instance of resort to pretrial in a 
criminal case that came to the attention of the 
JOURNAL was a brief newspaper item originat- 
ing in Green Bay, Wisconsin. The Editor haz- 
arded a letter to Mr. C. G. Chadek, a member of 
the Judicature Society resident in that city. 
The reply deserves publication. 

To begin with, the pretrial rule adopted by 
the Wisconsin supreme court is virtually iden- 
tical with federal rule 16. Our correspondent 
says: 


“It is a common practice for our court to 
have a pretrial on every case pending for the 
current term of court. This has resulted in 
much simplification in the trial of law suits. 
For example the writer is in the defense of 
a cause wherein a city police officer shot a 
suspect who was escaping and who is now be- 
ing sued for assault and battery. At the pre- 
trial hearing the issues were clearly defined 
and the rules of law applicable to the case were 
made known to the court by submission of the 
cases that each party depended on. This is 
the practice in all insurance casualty cases 
which, the writer assumes, take up a greater 
share of the court docket than any other class 
of cases. 

“We find that in conducting our pretrials 
much proof of evidentiary matter can be ad- 
mitted at the conference, thus avoiding the 
necessity of producing that evidence at the 
trial. This procedure often results in the set- 
tlement of cases which otherwise might require 
a long trial. And with this procedure the judge, 
if his personality warrants, can act as an in- 
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formal arbiter, and effect final settlements of 
the substance of any claims.” 

The court in which this generous use of pre- 
trial is made is presided over by Judge Henry 
Graass. 





Judges Must Work Together 


The November number of the American Bar 
Association Journal (p. 730) presents a con- 
densed version of the official report of the an- 
nual meeting of the senior circuit judges held 
in September. The report is in no respect sen- 
sational as to facts, but it has great significance 
as proof of the principle of providing a judicial 
system with responsible self-government. For 
the saving of space the ABA Editor’s version 
of one of a number of interesting phases of 
administration is here reproduced, as follows: 


“As an additional measure for the relief of 
congestion in the courts by mobilizing the cir- 
cuit and district judges for services where de- 
lay and congestion manifest itself, the con- 
ference recommended that the senior circuit 
judge in each circuit inform the director [of 
the administrative office] what judges in his 
circuit are available for assignment, the char- 
acter of the work they are able to undertake 
and the length of time they are willing to de- 
vote to it, and that all requests for assignment 
be transmitted to the director. His office should 
act as a clearing house for the information 
required by the judicial officer charged with the 
duty of effecting the assignments.” 

Thus in a few words a considerable part of 
the value of administrative superintendence is 
set forth. Order, economy of time, the privilege 
of contributing to improvement of a vital func- 
tion of society and of government, the win- 
ning of public confidence in its chosen agents— 
these fruits of faithful labor are not to be won 
except through detailed reporting and super- 
vision. However excellent may be any judge’s 
qualifications in the law as science he still 
finds it hard to measure up to modern stand- 
ards unless he is part of an organized corps. 
No campaigns are won by privates or by skir- 
mishers, however brilliant and valiant they 
may be. 





Remember, for this is the kernel of the matter, that the theory of democracy 
assumes a far higher level of good sense, judgment, honest purpose, devotion to 
the public welfare in the citizen of a free country, than is either looked for or 
needed in the subject of a despotic monarchy or of an oligarchy.—James Bryce. 





DEcEMBER 1941] 


IMPROVEMENT OF APPELLATE PROCEDURE 





123 


Improvement of Appellate Procedure” 


EDSON R. SUNDERLAND 


III. 


Many suggestions might be offered for im- 
proving the mechanical system employed in ap- 
pellate review. 


1. We have done little to encourage the use 
of short records on appeal. It might be feas- 
ible to authorize the certification by the trial 
judge of controlling questions of law, based on 
an accompanying brief statement of the facts 
involved, in lieu of assignments of error. The 
practice of certifying questions of law on a di- 
vision of opinion has been employed by the 
federal courts since 1802;?° certified questions 
from the United States Circuit Courts of Ap- 
peals to the Supreme Court as to matters re- 
garding which they desire instructions have 
been used since 1891;?! and many states have 
statutes providing for certifying questions of 
importance.22. There would be a great saving 
of time and expense in employing such ques- 
tions with supporting statements of facts, as 
compared with the preparation of an ordinary 
record, and the questions would be presented in 
very convenient form for examination by the 
reviewing court. 

2. The expense of printing the record on 
appeal is a serious hardship upon many liti- 
gants, and some appellate courts in this coun- 
try make no such requirement. No printed 
records of any kind have ever been required in 
the English Court of Appeal.2* For the last 
two years the Circuit Court of Appeals for the 
Fourth Circuit has authorized typewritten rec- 
ords.24 The largest part of the record usually 





*Parts one and two of Professor Sunderland’s article, 
based on an address delivered at the annual meeting 
of the Iowa State Bar Association held June 8, 1940, 
were published in the last preceding number of this 
JOURNAL. 

20. White v. Turk, 12 Pet. 238 (U. S. 1838) ; Davis 
v. Braden, 10 Pet. 286, 290 (U. S. 1836) ; United States 
v. Bailey, 9 Pet. 267 (U. S. 1835); Bank of United 
States v. Green, 6 Pet. 26 (U. S. 1832). 

21. 26 Stat. 828 (1891), 28 U. S. C. § 346 (1934). 
See Hughes Federal Practice (1931) § 3431, and cases 


MECHANICS OF REVIEW STUDIED 


consists of the testimony, and since a type- 
written transcript is always made by the 
stenographer as the first step in the prepara- 
tion of the record, that transcript, in its orig- 
inal form, could be made to serve as the final 
record of the testimony without further ex- 
pense or trouble. Either party might be per- 
mitted to print the transcript at his option, but 
in that case the costs should not be taxable. 
In a social system like ours, where free access 
to the courts is essential to the preservation of 
individual liberty and security, no unnecessary 
burdens should be placed upon the use of ju- 
dicial remedies. 


3. Abstracts of the record are required in 
many states to be prepared and printed for the 
convenience of the court, though in many states 
they are unknown. It might be possible, how- 
ever, for the court to enjoy every substantial 
benefit of a printed abstract, while the parties 
would be saved the burden of preparing it, if 
the facts relied on by each party were stated 
in the briefs with ample references to the rec- 
ord. Such statements would be quite likely to 
be shorter and more pertinent, for they would 
include only matters relevant to the precise 
points actually argued in the brief, instead of 
covering the substance of everything in the 
record which prudent counsel might think it 
wise to include by way of precaution. The 
omission of matters not essential to the points 
argued would provide space for a more detailed 
statement of those facts which are essential, 





cited therein. 

22. Alabama Consolidated Coal Co. v. Herzberg, 
177 Ala. 248, 59 So. 305 (1912); Harvey v. Thomp- 
son, 128 Ga. 147, 57 S. E. 104 (1907) ; Newton v. Mu- 
tual Life Insurance Co., 128 La. 737, 55 So. 337 (1911); 
Leonard v. Sparks, 117 Mo. 103, 22 S. W. 899 (1893); 
Schenck v. Barnes, 156 N. Y. 316, 50 N. E. 967 (1898). 

23. The Annual Practice (1940) Rules of the Su- 
preme Court, Order 58, Rule 11. 

24. Parker, Handling a Case Under the New Fed- 
eral Rules (1938) 24 A. B. A. J. 793, 796, 857. 
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including such quotations as the party particu- 
larly desires the judges to read. If briefs were 
prepared in this way every substantial objec- 
tion of using typewritten records would disap- 
pear, and the burdensome and often misleading 
translation of the testimony from question and 
answer to narrative form, which the common 
law required only because there were no stenog- 
raphers in the thirteenth century, could be dis- 
carded. 

4. As a means of aiding counsel to analyze 
their cases and present the controlling questions 
to the court in an effective way, the rule has 
long been in operation in both the Supreme 
Court and Superior Court of Pennsylvania that 
the appellant shall, on the first page of his 
brief, without any other matter appearing 
thereon, set forth separately in type of a stated 
size each question involved in the case in gen- 
eral terms and without names, dates, amounts 
or particulars of any kind, and whenever pos- 
sible each question must be followed immedi- 
ately by an answer stating how it was 
answered by the court below. The questions 
and answers in their entirety should not ordi- 
narily exceed twenty lines and must never ex- 
ceed one page. The rule is to be considered in 
the highest degree mandatory, admitting of no 
exception.*5 Chief Justice Moschzisker, of 
Pennsylvania, has said to this rule: 

The intention is that the statement of ques- 
tions involved shall be framed in such a man- 
ner, that by reading it, the court, without being 
compelled to examine the argument of counsel 
or any other part of the brief or record, may 
quickly see the nature of the legal issue, and in 
a general way, what points it will be called 
upon to decide. A too lengthy statement is in- 
variably due to the insertion of unnecessary 
details; it is attributable almost never to the 
fact that the questions involved could not be set 
out satisfactorily within the prescribed limits. 
When the rule is efficiently followed ... the 
judicial mind can better concentrate on the 
argument; while the advantages to the bar- 
rister are equally great, for the obligation to 
formulate a statement of questions compels 
concentration on the main or controlling points 
in the case both in the prepartion and delivery 
of the argument .. . Thus the oral argument 
performs its true function of briefly introduc- 
ing the case to the court and affording the 





25. Rules of the Supreme Court of Pennsylvania 
(1926) Rule 50. 

26. Moschzisker, A Time-Saving Method of Stating 
in Appellate Briefs, the Controlling Questions for Dect- 
sion (1925) 34 Yale L. J. 287, 288, 289. 
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judges who are to decide it an opportunity to 
make inquiry of counsel, and the latter to 
enlighten the court, on points which may sug- 
gest themselves in the course of the presenta- 
tion.”¢ 

Here is an example of a statement of questions 
involved taken at random from a large number 
which the writer once obtained by an examina- 
tion of many briefs in the Pennsylvania Su- 
preme Court records at Harrisburg: 


(1) Can an agent of an insurance company, 
whose authority is limited to the acceptance 
of applications for insurance, the forwarding 
thereof to the insurance company, and the de- 
livery of signed policies to the applicant if the 
application is accepted, vary the terms of the 
policies by the expression of an opinion and 
thereby make the insurance company liable 
where no liability would otherwise exist? [The 
court held that the agent could. ] 


(2) Can a person not obligated to pay dam- 
ages, who pays same, recover on a policy of 
insurance covering another? [The court per- 
mitted the recovery. ] 


(3) Where there is no contractual relation 
between plaintiff and defendant, is plaintiff 
entitled to judgment? [The court entered 
judgment.?7] 


This rule has been adopted in several other 
states with excellent results. 

5. The oral argument is a matter of great 
concern to the profession. When properly uti- 
lized, it is an extremely effective aid to a cor- 
rect decision. In the English Court of Appeal 
it is the only means employed for presenting 
the views of counsel, for no written briefs are 
ever used.28 Lawyers are almost unanimously 
in favor of preserving and encouraging the 
oral argument and feel that it is one of the 
most effective means of preventing “one-man” 
decisions. They appraise it on the basis of its 
great possibilities. Appellate judges differ 
more widely in their views. They are perhaps 
inclined to appraise it more realistically on the 
basis of the average actual performance. 

Many plans have been suggested for making 
it more effective, among them the following: 

(a) Provide for a conference of the judges 
to be held immediately after the arguments, 
with a view to reaching a tentative decision 
while the matter is fresh in mind. 

(b) Hold frequent sessions of the court, 





27. The case from which the questions were taken 
is Thomas v. Employers Liability Assurance Corp., 288 
Pa. 325, 135 Atl. 614 (1927). 

28. Sunderland, An Appraisal of English Procedure 
(1925) 11 A. B. A. J. 773, 779. 





DEcEMBER 1941] 


each limited to a small number of cases, with 
intermissions sufficient for considering the de- 
cisions before hearing the next group of cases. 

(c) So arrange the business of the court 
that every judge will have an opportunity and 
will feel an obligation to read all the briefs and 
enough of the record to become familiar with 
the exact questions involved in advance of the 
argument. In one appellate court each judge 
is expected to examine the record and briefs 
with sufficient care to make up a written ab- 
stract of the points and to participate in a con- 
ference regarding the case before the oral argu- 
ment takes place. 

(d) Allow more time for the oral argu- 
ment. 

(e) Require, as one appellate court has 
done, that one of the judges shall prepare a 
statement of the facts of each case and read it 
from the bench when the case is called, for the 
purpose of then and there settling the state- 
ment of facts in a form acceptable to counsel 
and using the settled statement as the basis of 
the argument and the subsequent conference. 

(f) Use the Pennsylvania rule already de- 
scribed. 

6. The “one-man” opinion is more generally 
feared by members of the bar than any other 
possible weakness in the appellate system. Its 
prevalence gains color from the almost uni- 
versal American practice, differing from the 
custom in England, of appointing one judge to 
give the opinion of the court. Thomas Jeffer- 
son, in a letter to Justice William Johnson, then 
sitting upon the Supreme Court of the United 
States, expressed great concern over the grow- 
ing practice in this country of announcing the 
views of the court by means of a single opinion 
written by one of its members, “The practice,” 
he wrote, “is certainly convenient for the lazy, 
the modest and the incompetent. It saves them 
the trouble of developing their opinion me- 
thodically and even of making up an opinion at 
all. That of seriatim argument shews whether 
every judge has taken the trouble of under- 
standing the case, of investigating it minutely, 
and of forming an opinion for himself, instead 
of pinning it on another’s sleeve. It would 


29. Ford, The Writings of Thomas Jefferson (1899) 
225. 

30. Letter to the Committee on Simplification and 
Improvement of Appellate Procedure of the Section 
of Judicial Administration of the A. B. A., referred 





IMPROVEMENT OF APPELLATE PROCEDURE 





125 


certainly be right to abandon this practice in 
order to give to our citizens one and all, that 
confidence in their judges which must be so 
desirable to the judges themselves .. .”2® The 
practice objected to by Jefferson is probably 
too firmly established in this country to be sub- 
ject to change, but the same purpose may per- 
haps be accomplished in other ways. 

A conference is an inadequate safeguard, un- 
less it is based on a prior study of the case by 
each judge. If one member of the court pre- 
pares the statement of facts or memorandum 
of opinion upon which the judges act in con- 
ference, he obviously holds a position of su- 
perior and perhaps controlling influence if the 
others are not able to check and verify his in- 
terpretation from their own independent knowl- 
edge of the fact and the law. A judge who 
has not read the record or briefs is naturally 
reluctant to oppose the views of a judge who 
has read them, and the result is that the court 
is inclined to follow the lead of the judge who 
has specially studied and reported upon the 
case. 

Obviously, if the effectiveness of the oral 
argument can be fortified by a prior study on 
the part of each judge of the record and briefs, 
this will insure adequate preparation for a sub- 
sequent conference. But such a study is dif- 
ficult to secure, and the argument is likely to 
take place before judges having only a super- 
ficial knowledge of the law and facts of the 
case. Under the circumstances other methods 
must be employed. Judge Gardner, of the 
eighth circuit court of appeals, has described 
the system employed by that court.*° The oral 
argument, which is always encouraged, is fol- 
lowed the same day by a conference, after 
which each judge prepares a separate memor- 
andum opinion in each case. This necessarily 
requires each of the judges to make an inde- 
pendent study of the record and briefs and to 
reduce his views to writing. At the final con- 
ference each judge usually reads his memor- 
andum opinion, and after the case has been 
decided one of the judges is designated to write 
the final opinion of the court. The judge hav- 
ing such assignment is furnished copies of the 





to in 63 Rep. of A. B. A. (1938) 611. See (1940) 8 
U. S. L. Week 631, for a statement by Senior Judge 
Stone of the Eighth Circuit Court of Appeals presented 
to the Senate preparatory to its debate on the bill (H. 
R. 7079) to create additional federal judgeships. 
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memorandum opinions written by the others, 
and the opinion which he writes for the court 
is submitted to each of the other judges for 
concurrence, criticism, or suggestion. 

The court whose procedure is here described 
is a court of three judges. That is an ideal 
court for avoiding “one-man” opinions. The 
larger the number of judges, the less the par- 
ticipation of all in the work of the court. It 
might be worth considering whether a court 
of nine judges, like the supreme court of Iowa, 
could not advantageously be authorizea to sit 
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in three divisions of three judges each. The 
objection that no appellate court ought to act 
except through a majority of its members is 
theoretical and traditional and draws no sup- 
port from the results of experience. Three of 
the federal circuit courts of appeals, those in 
the second, sixth, and ninth circuits, never sit 
with a majority of their members present. The 
English court of appeals has from ten to twelve 
members and always sits in divisions of three 
judges. 
(To be concluded in next issue) 





Supreme Court Justices Present Views on Bar Integration 


(Continued) 


OKLAHOMA 
Earl Welch, Chief Justice 


[Note—The repeal of the Oklahoma Bar act 
and the reconstitution of the bar by supreme 
court rules was told in several numbers of 
the twenty-third volume of this JOURNAL. Pp. 
40, 86, 162, 203. The following letter is espe- 
cially welcome in view of the vicissitudes re- 
ported in the cited pages. ] 


“All of the justices are pleased with the op- 
eration of the Oklahoma bar association under 
the bar integration by court order. Of course 
this adds some work to the court and to the 
individual justices, but they are all glad to 
do it as it brings about such splendid results. 

“The lawyers of the state almost without any 
exception are pleased with the setup and op- 
eration. 

“We have a fine setup and operation. 

“We have a fine spirit of cooperation between 
the supreme court and the lawyers in working 
out the detail. Among other things we have 
brought about reduction in the cost of distribut- 
ing the official reports and have been pub- 
lishing a weekly bar journal containing opin- 
ions of the supreme court and the syllabi of 
the criminal court of appeals. The weekly 
journal is furnished without any charge above 
annual dues. The bound volume, our Oklahoma 


reports, is paid for by the lawyers, and they 
are now getting actually a better book at sub- 
stantially less money. 

“Wednesday I spent some hours in confer- 
ence with a special budget committee of the 
Oklahoma bar association working out prob- 
lems connected with the budget for last year. 


I spent most of yesterday in conference with 
the executive council of the bar on some of 
their problems. This happens to be a season 
of the year when we can all give some time to 
those matters and this illustrates the coopera- 
tive spirit which makes the whole thing out- 
standing and successful. 

“May I express appreciation for the long 
battle you have been waging and extend my 


best wishes.” 
OREGON 
Percy R. Kelly, Chief Justice 


“As a member of the court, whose preroga- 
tive it is to admit applicants to the bar and 
to discipline recalcitrancy on the part of at- 
torneys, I have no hesitancy in saying that in 
my opinion this enactment has brought about 
a very salutary and needed reform. 

“I am unreservedly committed to the view 
that the members of the bar, as a class, are 
honorable, high minded and ethical. The shys- 
ters and pettifoggers, although almost negligi- 
ble in numbers, bring the opprobrium so fre- 
quently voiced by the laity concerning the legal 
profession. 

“Since the enactment of the measure under 
consideration two things have been accom- 
plished. One is that charges of alleged un- 
ethical or unprofessional conduct on the part 
of an attorney are not publicized until the state 
bar, through its appropriate committee, deems 
them to be well founded. The other improve- 
ment over former procedure lies in the fact 
that each case is considered by disinterested 
and outstanding attorneys, first, by a repre- 
sentative of the state bar, then, by a trial 
committee and if the accused desires, also by 
the board of governors. All this before the 
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matter is heard by the court of last resort. 

“In the matter of applicants who seek to take 
the annual examination for admission at the 
bar, this law has given us a means of thor- 
oughly and reliably checking upon the personal 
traits and general reputation of each applicant 
without in any way involving the court in such 
course. This, of course, is done before the 
applicant is accorded the privilege of taking 
the examination. In fact, it covers the matter 
of the law schools from which applicants have 
graduated.” 


SOUTH DAKOTA 
Herbert B. Rudolph, Justice 


[Note—The outstanding merits of the organ- 
ized profession in this state were recognized 
significantly by the American Bar Association’s 
“award of merit” in 1939. There is only one 
other state (Utah) in which there is a judicial 
council created and financed by the state bar. 
There appears to be a definite relationship be- 
tween the bar-created and bar-financed judicial 
council and the great success which justified 
the ABA award. The Bar realized the need for 
code revision, it obtained statutory authority, 
if performed the entire job, and it wrote into 
the judiciary article virtually all of the long 
sought improvements in civil procedure. ] 


“At the outset there was some little dissent 
by a few lawyers in the state, but within the 
course of a year or two all opposition to the 
organization had completely disappeared. I do 
not believe it is an exaggeration to say that 
at this time the lawyers of this state are unani- 
mous in their opinion that the present organ- 
ization is far superior to the old bar association. 

“Under the old association it was difficult to 
collect dues, the organization was generally in 
the red, very little interest was shown except 
by a few enthusiasts, attendance at the annual 
meetings was small, and very little if anything 
was accomplished by the organization. The old 
organization was completely dominated by the 
few members who took an active interest. An 
entirely different condition has arisen under 
the new organization. Lawyers throughout the 
state generally take an active interest in the 
state bar as now constituted; there are funds 
in the treasury with which to accomplish any 
real objective; attendance at the annual meet- 
ing I believe averages from thirty to fifty per 
cent of the entire membership; the organiza- 
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tion is no longer dominated by a few members 
Wa tg really representative of the bar of this 
state. 

“To be more specific, I note the following 
improvements since the organization of the 
integrated bar without any thought that the 
following list is in any manner complete. 

“1. There has been established the South 
Dakota Bar Journal, a quarterly publication 
which ranks among the best in the country, 
and which is a worth while service to the 
members of the bar of this state. It is gen- 
erally agreed among the lawyers that this pub- 
lication alone is worth the annual dues. The 
publication does not attempt anything except 
items of interest to South Dakota lawyers, and 
is not just another magazine published by an 
organization. 

“2. As an integral part of the state bar, the 
judicial council has been organized, which is 
constantly working on such subjects as judicial 
procedure, both civil and criminal, pardons and 
paroles, sentences by trial courts, and other 
kindred subjects. The judicial council has func- 
tioned exceedingly well and would not have 
come into existence except for the general in- 
terest the bar has shown through its present 
organization. The judicial council and the state 
bar were responsible for the revision of our 
laws in 1939. I might add that in this revision 
the legislature provided that all matters of 
procedure in the courts should be promulgated 
by rule of the supreme court. 

“3. Through the state bar annotations to the 
new code are furnished to each lawyer in the 
state quarterly and without charge. This work 
is performed by the secretary of the state bar. 

“4. With the exception of the bar journal 
the cost of operating the new organization does 
not differ materially from that of the old. There 
is a substantial balance on hand in the treasury 
after spending a considerable amount in work 
in connection with the revision of our laws. 

“This letter is getting long; I could go on 
and on. I believe thoroughly in the integration 
of the bar, and I am sure I can speak for other 
members of the court in saying that the bar 
of South Dakota since 1931 has furnished in- 
valuable service to this court in many ways. 
In South Dakota at the present time we have 
a good healthy working organization, which is 
accomplishing something really worth while, 
and in which the entire bar takes an interest.” 





(To be concluded in the succeeding number with re- 
ports from Puerto Rico, Texas, Utah, Virginia and 
Washington.) 





When a judge decides after having heard only one of two parties the sentence 
may be just but the judge is not.—Seneca. 
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Two Books—Entertaining and Instructive 


Permission to publish the following comment on two books of genuine interest 
to lawyers is kindly given by Mr. Charles B. Stephens, Editor of Illinois Bar 
Journal, who presented them to his readers in the number for October, 1941, 


(30:2:73). 


In point of chronology, the first of these vol- 
umes is the latest from the pen of Illinois’ most 
celebrated legal scholar, our mutual friend, 
John H. Wigmore, Dean Emeritus of the North- 
western University law school. In his Kaleido- 
scope of Justice,’ the good Dean has brought 
forth a worthy, and I might add overdue, se- 
quel to A Panorama of the World’s Legal Sys- 
tems. Of that, more anon. 

The second, My Philosophy of Law,? bears an 
equally close affinity to the Northwestern Uni- 
versity law school, since it is a compilation, 
under the Julius Rosenthal Foundation for 
General Law administered by the Dean and 
faculty of that institution, of essays setting 
forth personal concepts of the meaning and 
philosophy of law by sixteen American scholars 
of international reputation in the field of legal 
letters. 

Just to list the names of Joseph Walter Bing- 
ham, Morris R. Cohen, Walter Wheeler Cook, 
John Dewey, John Dickinson, Lon L. Fuller, 
Leon Green, Walter B. Kennedy, Albert 
Kocourek, Karl N. Llewellyn, Underhill Moore, 
“Edwin W. Patterson, Roscoe Pound, Thomas 
Reed Powell, Max Radin, and John H. Wigmore, 
contributors to this volume is sufficient to in- 
dicate the scholarly merit, the interesting vari- 
ety of opinion, and the diversity of conclusion 
that the reader may anticipate, without fear 
of disappointment in the perusual and study of 
these essays. 

I must confess that as an active practitioner 
rather than a scholarly student of the law, I 
find myself more irresistibly attracted by the 
intriguing subtitles of the former volume, of 
which “How to Cut Off the Culprit’s Right 
Hand with Ceremonious Efficiency” is a fair 
sample. Into these pages Dean Wigmore has 
crowded 142 eye-witness accounts—as befits an 





1. Washington Law Book Co.: Washington. 


1941. 
Pp. xxx, 752. $5.00. 


The author’s introductory paragraph is omitted.—Editor. 


editor committed to the “best evidence” rule 
—of trials in courts of justice from ancient to 
modern times. 

The comparison of the former and latter vol- 
umes is by no means the step from the ridicu- 
lous to the sublime that one might be inclined 
to suppose. To the contrary, they both turn on 
the same inquiry, with the difference that where 
the former presents the practical results of the 
search for justice by human beings, the latter 
attempts the formulation, by these sixteen 
scholars, of a definition of the framework of 
law that has developed from this age-long quest. 
In effect, then, the second volume complements 
the first, and together they provide a study of 
more than usual interest to lawyer and layman 
alike. 

So I commend these books to you and your 
readers, sir, in the hope that you and they may 
share the pleasure that I have had in reading 
them. I know that you and other Illinois law- 
yers will find them stimulating and provocative, 
to apply the vocabulary of the professional re- 
viewer of modern publications. Together they 
will give you, as they have given to me, much 
food for thought on the so-called progress of 
the administration of justice and a better 
understanding of the place of law in modern 
society and civilization. 

I will venture to say, however, that often as 
you thread the mazes of logic and philosophy 
of Cook, Llewellyn, Pound, Radin and their 
colleagues, you will, in an effort to replace your 
wayward and confused feet securely back upon 
the solid ground of fact and experience, find 
yourself turning back in the other volume to 
re-read such picturesque accounts as _ the 
Chinese “Case of the Drowned Beggar’s Body.” 

Believe me, sir, to be your humble and obedi- 
ent servant. Bartholomew Smallweed, Esq. 





2. Boston Law Book Co.: Boston. 
$5.00. 
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